[HeoduIManbHbIi epeBoa] <*>
EBPOIIEMCKHI CY ]I 11O IPABAM YEJIOBEKA

JEJIO "OJAUEBP ({ODIEVRE}) <**> [[POTUB ®PAHIIUN"
(Kano6a N 42326/98)

HOCTAHOBJIEHUE CYJA
(Ctpacoypr, 13 ¢peBpanas 2003 roga)

[To geny "OnueBp npotuB ®pannuu" EBporeiickuil cyn Mo mpaBaM 4eslOBeKa, 3aceas
Bosbiioii nmanaroi B coctaBe:

<*>[lepeBon Ha pycckuii s3p1k bepectrena FO.1O.
<**> 3nech W Janee MO TEKCTy CJIOBA HAa HAI[MOHAJIbHOM S3bIK€ HAOpaHbl JIATUHCKUM
mIpu(TOM U BbIAENEHBI (GUTYPHBIMU CKOOKaMHU.

JI. Bunsaxabepa, [Ipencenarens,

X.JI. Po3akwuca,

K.-I1. Kocra,

I'. Pecca,

capa Hukomaca bparia,

Jx. bonenno,

JI. Jlykanneca,

I1. Kypuca,

. Kabpana baperro,

®. TronpKeHc,

K. IOursupra,

K. Ilenmonmss,

X.-C. I'pes,

C. bory4apoBoi,

M. Vrpexenunse,

C. I1aBnoBckoro,

JI. 'apnuukwu, cyneu,

a Tarxoke nipu yuactuu I1. /. Maxonu, cekperapsi-kaniiepa Cyna, 3acemas 9 oktsiops 2002
u 15 sauBaps 2003,

BbiHEC 15 auBaps 2003 cnenyromee [locranoBnenue:

TMTPOLIE/TYPA

1. leno Obuto mHuUnuupoBaHo >xano0oit (N 42326/98), nomanHoit 12 mapra 1998 r. B
EBpornelickyro KOMUCCHIO 110 ITpaBaM 4enoBeka npotuB Ppaniry3ckoil PecnyOnuku rpaxaankon
Opannuu [lackans OnpueBp (manee - 3asBUTENh) B COOTBETCTBHM C OBIBIIEH cTartben 25
EBpomneiickoit KOHBEHIIMH O 3alIUTE MPaB YeJIOBEKa M OCHOBHBIX CBOOOI.

2. MWurepechl 3asBuTens, KOTOpOW ObUTa TpeNOCTaBlieHAa TMpaBOBasi TMOMOIb, B
EBponeiickom cyae npeacrasisut Jl. Mernenscon (D. Mendelsohn), wien maprkckoil Koyuieruu
anBokatoB. Bmactm @pannum ObulM  TPEACTaBICHBl CBOMM  YTOJTHOMOYEHHBIM —TIpU
EBpomneiickom cyme mo mpaBam denmoBeka P. AGpaxamom (R. Abraham), rmaBoii IIpaBoBoro
JenaprameHTa MuHuCTepCTBa MHOCTPAHHBIX €71 OpaHIIiu.
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3. 3asBHUTENH CCHUIAJICS HA TO, YTO (DAKT COKPBITHS €€ POKIEHUS M, KaK CIEICTBUE 3TOTO,
HEBO3MOXKHOCTb ~ OIPENENIUTh CBOE MPOUCXOXKACHUE, SBWICS HapylIeHHEM ee IIpas,
rapaHTUPOBaHHBIX cTaTbell 8 KOHBEHLNH, a TakkKe TUCKPUMHUHALMEN, IPOTUBOPEYALIEH cTaThe
14 KonBeH1uu.

4. XKano6a Obna nepenana B EBponeiickuii cyn 1 nHosiOpst 1998 r., korga BeTynui B CHITY
[Tporokon N 11 k KonBennuu (myHKT 2 ctatbu 5 [Iporokona N 11 k Koneniun).

5. XKano6a Obua mepenana B mpou3BoacTBO Tperseil cekunu Cyna (myHKT 1 mpasuna 52
PernamenTa). 16 okts16ps 2001 . mociie ciaymiaHus 1mo BOMpPOCy O MPUEMIIEMOCTH KaJIOOBI U 110
ee cymecTBy (MyHKT 4 npaBuia 54), oHa Obuta 00bsBIIeHA TpreMiieMoii [TanaTol 3Toil ceKuu B
coctrae: npencenarens [lamater JI. Jlykaiineca, XK.-II. Kocra, II. Kypuca, ®. Trwonbskenc, K.
KOnrsupra, X.-C. I'peB, M. VYrpexenunaze, a takxke ¢ ydactueM cekperaps Cexuun Cyna C.
Homnne. 24 wrons 2002 r. [lamara nepenana cBou mpaBoMouusi bosibliol manare, HU OJHA U3
CTOpPOH HE BoO3paxana mnpoTtuB HTol mnepemaun (crarbst 30 KouBeHuuu u mnpaBwiio 72
Pernamenta).

6. CocraB boub1110ii anaTsl ObLT OIIPENIEIEH B COOTBETCTBUHU € MOJIOKEHUSIMU ITYHKTOB 2 U
3 crarbu 27 KonBenuuu u npasuia 24 Pernamenta Cyna.

7. Kak 3asButenpb, Tak U BIacTu OpaHUUM NOPEICTaBUWIM CBOM 3aMEUaHUs IO CYLIECTBY
KAJIOOBI.

8. CiymiaHbsl IPOXOJWIN B OTKPBITOM 3aceianuu Bo J[Bopiie npas yesnoBeka B CtpacOypre
9 okTs16ps 2002 r. (myHKT 3 mpaBuia 59).

B EBponelickuil Cy IBUIIUCH:

a) oT Biacted OpaHIu:

@. Anabpron (F. Alabrune), 3amecTuTens ri1aBbl MPABOBOTO JeTIapTaMeHTa MUHUCTEPCTBA
uHOCTpaHHbIX Jen Ppanuun, YnoaHoMmoueHHbI Opannuu npu EBpomnelickoM cyne mo mpaBam
YeJloBeKa,

JI. ene (L. Delaye), corpynuuk (magistrat) Otnena no npaBam yenoBeka mpu [IpaBoBom
nenaprameHTe MuHUCTEpPCTBA MHOCTPAHHBIX Jiea OpaHuuu,

C. nHOpco (C. D'Urso), corpyanuk (magistrat) JlemaprameHTa eBpOINEHCKUX U
MEXIYHAPOJHBIX JIeN, TJIaBa YTPABJICHUS 110 WHCTUTYIIHOHAIBHBIM, TPABOBBIM H CIIOPHBIM
BOMpOCaM,

C. bpuan (C. Briand), crapuuii arraiie mo aIMHUHUCTPAaTUBHBIM BompocaM JlemapramenTa
M0 COITMANIBHBIM BOIIpocaM MUHHUCTEPCTBA 3aHATOCTH HACENIEHUS U COJMAAPHOCTH,

M.-C. ne bypcuko (M.-C. Le Boursicot), 'enepanbHbiii cekperaps HarmonanbpHOro coBeta
MO TOCTYMY K HH(OpPMAIIMK O POUCXOKICHUH JTUI], COBETHUKH;

b) ot 3asBUTENS:

J1. MeHaenbCoH, 4JieH NapuKCKOM KOJIJIETHH aIBOKATOB, aJIBOKAT,

O. Pya (O. Roy), npenogaBatens yuuepcurtera [lapuxa X, COBETHHK.

3asBUTENb TAaKXKE Y4acTBOBAJ B CyZeOHOM pa3OupaTenbCTBe.

EBpomnelickuii cyn 3acnyman BoicTymieHust . Mennenscona, ®. Anabprona u O. Pya, a
TaK)Ke MX OTBETHI Ha BOIIPOCHI CY/IEH.

OAKTDbI
I. O6¢crosiTenncTBa Hena

9. 3asButens - rpaxxaanka Opannuu, npoxkusaer B T. [lapnxe.

10. Ona poawiace B 14-om agmunuctpatuBHOM okpyre Ilapmxa 23 mapra 1965 r. Mars
3asgBUTENS XOAATAlCTBOBAJIAa O COKPBITMM (pakTa POXKICHHS U 3aloJIHWIA COOTBETCTBYIOIINE
JOKyYMEHThl B /[lemaprameHTe MO COIMAIbHBIM BOIIPOCAM M BOIIPOCAM 3JPaBOOXPAHEHHS,
OTKAa3aBLIUCh OT HEE, ITOANKCAB CIEIYIOLIEE ITUCHEMO:
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"SI orkaspiBatoch OT cBoero pedenka beptel Ilackans (Berthe Pascal). SI moarsepxnaro,
YTO MPOMH(POPMUPOBAHA, O TOM, YTO Yepe3 MecsIl| OTKa3 CTAaHOBUTCS HEOOpAaTUMBIM M YTO 3a
BJIACTSIMHU OCTAETCS MPaBO OTJATh peOeHKa Ha y0uepeHHe.

51 0TKa3bIBaIOCH OT MPEJIOKEHHON MHE ITOMOIIH.

S XoaTaliCTBYIO O COKPBITHH (haKTa POXKACHUSI.

S moaTBepKAato, YTO MOJIyYnsIa TOKYMEHT, coJepKaliuil nupopmanuio ob oTkase.

[Tapuxk, 24.5. [ynaneno]... bepra".

11. 3asgBuTenp ObUIa MOMENICHA B YUPEXKJEHUE MO OXpaHe JETCTBA MpHU YIPABICHUU IO
COLIMAILHBIM BOITPOCaM M BompocaM 3apaBooxpaneHus (Direction de I'action sanitaire et sociale
- DASS) u 3apeructpupoBana 1 urons 1965 r. mox Homepom 280326, HaXOACh TOJ ONEKOM
nemapramenTa Cenbl (Seine). Ilo3nuee Obin cocTaBieH opuaep o6 ynmodepenuu ot 10 sHBaps
1969 r. B monb3y cynpyros OaueBp, ybl0 (pamMUIIHIO 3assBUTENIb U HOCUT ceiuac. Pe3omoTuBHas
yacTh mnoctaHoBiieHuss Cyna OOJIbIION WHCTAHLMM, YCTaHABIMBAIOIIETO €€ YJIouepeHue,
COJICPKHUT CIIeyIOIIIee:

"... JIns BBIHECEHUS PE30JIFOTUBHON YaCTH PEUIeHHs Cyla HEoOXOIUMO, YTOOBI OHa ObLIa
YCTaHOBJICHHBIM O0pa3oM M B ONPEICICHHOE BpeMsl 3aperUCTPUPOBAHA... B pPEECTpe O
POXIEHUH, CMEpPTH U  OpaKOCOYETaHMM; PETUCTpalusi OCYLIECTBISIETCS B 3JaHUU
MyHHULIUNATUTeTa 14-0r0 afMUHUCTpAaTUBHOTO OKpyra [lapuxa;

JlanHasi peructparus OyIeT CIyKUTh CBUICTEIILCTBOM O POXKICHUH peOeHKa;

OpuruHanbHOE CBUIETENIHCTBO O POKICHUH M CBUIETEIHCTBO O POXKACHUU, COCTABICHHOE
B COOTBETCTBUHU CO CTaTheil 58, MOKHBI OBITH [0 IMPHUKA3y MPOKYypOpa OTMEYEHbI HAa 000poTe
cJ0BOM "ynodepeHue" u CUMTAThCs NOTEPSBIIUMHU 3aKOHHYIO CUITY".

12. B pexabpe 1990 roma 3asiBUTENb O3HAKOMMJIACH CO CBOUM JIMYHBIM JEJIOM, Kak
YeNOBEK, paHee HaXOAMBIIMICS MO/ ONEKOH YUpexJIeHU [0 OXpaHe ASTCTBA MIPH JIenapTaMeHTe
CeHpl, a TaKXKe CMOTJIa TIOJTYYUTh HEHISHTH(DUIUPYIOIINE CBEICHHS O €€ HACTOSIIEH (haMUIIIH:

"Odunuanbabie cBeEHUS 0 peOeHKe, MOMEIIEHHOM B YacTHYIO OonpHUIly CB. BuHceHTa
ne Ilons, KOHOUJEHIINAJIBHO

JlaTa nomelienus [ata yaaneHa|

JleranpHO€E U3JI0)KEHHE MTPUUMH NTOMEIeHUs peOeHKa (eciiu peOeHOK ObLT TN MOKET ObITh
OTIYLIEH, HEOOXOIUMO TMPEeNOCTaBUTh HCYEPNBIBAIOIINE CBEJCHHS O BHEIIHEM BUJE,
MICUXUYECKOM COCTOSIHUH, 3710POBbE, COLUATBHOM MOJOKEHUU U O POJE 3aHITUN €ro MarepH, a
€CIIM BO3MOKHO, TO M OTLQA; MOJ00HBIE CBEJICHHUS HEOOXOJUMBI BIACTAM JUI YCTaHOBIJICHUS
HanOoJiee OIarompPUATHOTO MECTa JIJIsl pa3MeIeHUs peOeHKa).

VYcioBust OTKa3a: poIUTENN MPOXKUIM COBMECTHO CeMb JIeT. Y HHMX ObLIO JBOE JIETEM:
cTapuInii, Koropomy ucnosasuics 1 rox u 9 mecsues, u Ilackanb, OT KOTOPBIX MaTh OTKa3anach U
IIOMeCTHJIa MoJ Hamly oneKy. OHM BOCHUTBIBAIUCH B T€UEHHE ABYX JIET XKEHILIUHOM, KOTOpas
Tenepb MNOMIEKUT BbIcbUIKe. Oteny - rpaxganud Mcnanum, paloTaeT Xyn0KHHKOM-
nekoparopoM. Ero exemecsunas 3apa0oTHas ImiaTa cocrTaBiser mnpubnusurensHo 1200
¢dpankoB. OH COCTOUT B Opake U y HETO €CTh 3aKOHHAs J1049b, KOTOPasi BOCIIUTHIBAECTCSA MATEPHIO.
ITo cnoBam Mmatepu Ilackanb, ee cynpyr oTka3bplBaeTcsi UMeTh Kakue-nmubo cBszu ¢ [lackanp u
TOBOPUT, YTO HE MOXET NMPUHATH Ha ceOst Opems ee comepkanus. Ona (bept) He BBIpakaeT
COOCTBEHHOTO MHEHHSI U COTJIAlllaeTcsi C JKelNaHueM cBoero cymnpyra. OHa He HaBelajla CBOIO
JI0Yb B OOJLHMIIE, 3asBJIAs, YTO HE JKeJIaeT OBITh ¢ Hel cBg3anHoi. OHa He BHAEHAa CBOIO TOYb 10
CETOJIHSAIIHEr0 JHS M OTHOCWJIACH K MX pa3feibHOMY MPOXHBAHUIO C TOJHBIM Oe3pa3indueM.
bept He paGoTaeT n 3aHUMaeTCsl BOCIIUTAHUEM CBOETO ChIHA U peOEHKa JOMOBIIAIEIIHIIBI.

bb110 3asB1€HO X0AaTAaliCTBO O COKPBITUH (PAKTa POKICHHUS.

Onmcanne marepu: poct - 1,63 M, XyZOIIaBOrO TEIOCI0KEHMS, IPABUIIBHBIE YEPTHI JIMIIA,
I[BET KOXH - OeJblif, PKO HaKpalleHHble Kapue TIja3a, JUIMHHBIE T'yCThle BOJOCHI, COCTOSHUE
3JI0pOBBS YIOBJIETBOPUTEIBHOE, OU€Hb OTPAHUYEHHBIA MHTEIIEKT.

Onucanue oTHA: POCT CpenHUil, OJOHIWH, TJa3a Kapue, COCTOSHHE 3]I0pOBbS
YIIOBJIETBOPUTENIBHOE, 3/1PaBOMBICIISIIIIUH.



[Tackanp ObUTa poXxaeHa Ha 7 HeAedb paHbIle HEOOXOAMMOro cpoka, Becwia 1 kr 770
rpamMmMoB. B Hacrosiee Bpemsi ee Bec cocramisier 3 kr 100 rpammoB. Ee Haxoxnenue B
UHKYyOaTope... MpoXoauio 6e3 ociokHeHUH. Terneps OHa JOCTUTIIA ONPEACICHHOTO BO3pacTa u
He 007a/1aeT HUKAaKUMHU HEBPOJOTHYECKUMH WM OPraHUYECKUMHU OTKJIOHEHUsMH. CBeleHHs,
CoJIeprKalIrecss B METUITMHCKOM 3aKIIIOYCHHH, TIEpeIaHbl B JICUCOHOE YUPEIKICHHE.

25 mas... 3asBKa O BbIJa4Y€ CBUJICTEIIbCTBA O POXKICHUHN

14 urons... CBUIETENBCTBO BBIJIAHO

18 utons... [Ipennoxenue o peructpanuu mno kareropu A'.

13. 27 auBaps 1998 r. 3asBurens obparmnace B Cyn Gonbinoit macrtanmmu r. [Tapmxa c
XO0JIaTaliCTBOM O BBIJaue ei opJiepa Ha MOJYyYEHUE CBEICHUN O €€ POXKACHUM U O pa3pelIeHUun
JIeNIaTh KOMUU JIFOOBIX JOKYMEHTOB, CBHJCTEIBCTB O POXKJICHUU, OPAKOCOUYETAHUH U CMEPTH,
JIOKYMEHTOB, MOJTBEPXKJAIOLIUX TPakIaHCKOE COCTOSHHUE, a TaKKe JeJaTb KOMUHM IOJIHBIX
CBUJICTENLCTB O poxacHuH. OHa OOBSICHWIA CYAy, YTO €d H3BECTHO, YTO €€ HACTOSIIUE
poauTenu poaWsid cbiHa B 1963 rogy u emie IBYX CbIHOBeW mociie 1965 ropa; oHa Takxke
3asBUJIa, YTO YIIpaBJCHUE MO COLMAIBHBIM BONpOcaM M Bompocam 3zpaBooxpanenus (DASS)
OTKa3ajo ed B BbAaue KakoW-mu00 MHQOpMAINH, Kacarollelcs Ipa)KIaHCKOTO COCTOSHUS ee
POIHBIX OpaTheB, HA TOM OCHOBAHHH, YTO BbIJada MOJOOHBIX CBEJICHUN HApPyIIACT TPHHIIUIL
KOH(UICHIIMATBFHOCTH, U YTO, XOTS OHA M 3HaJla O CYIIECTBOBAHUU CBOHMX POAHBIX OpaTheB, e
HEO0OXOAMMO MOJTYYUTH OPJEP O BbIAaue € CBEICHUM O €€ POKIACHUH.

14. 2 c¢eBpans 1998 r. cekperapb Ccyna BEepHYN €10 MPEACTABUTEIIO 3asBUTENS CO
CJIEIYIOIIUM OOBSICHUTEIBHBIM MUCHMOM:

"ITocne paccmotpenus Bamero nena 3amecturtenem npenceaarens [lepBoro otnenenus b.
(B.), BBISICHUIIOCH, YTO 3asBUTENIO CIEIYET OOpAaTUTHCS B aJIMUHHCTPATUBHBIA CYH, YTOOBI
MOJIYYUTh, €CIIM TAaKOE BO3MOXKHO, OpAEp, TPEOYIOIIUI OT BIACTEHl paCKpBITUS CBEIEHUH, XOTS
TaKOH opziep u OyIeT NPOTHBOPEUYUTH 3aKOHY OT 8 stHBapst 1993 r.".

II. [IppuMeHnMOe HallMOHAIBHOE 3aKOHOAATEIBCTBO
U IPABOIIPUMEHUTEIIbHAS IPAKTHKA

A. KpaTKafI HCTOPHUYCCKas CIIpaBKa 00 aHOHUMHBIX POXACHUAX
" UX pa3sBUTUHA

15. IlpaBuio mater semper certa est He HaNUIO OTPa)XX€HUsI BO (PpaHIly3CKOM mpase. Bo
O®paHIMK CYIIECTBYET JApyras crapas Tpaaulius, KOTOpas TO3BOJSET OTKa3aTbCs OT
HOBOPOXKJICHHOTO B YCTAaHOBJICHHOM Mopsiyike. [Togo0Has mpakTHKa MPOCISKUBACTCS CO BpEMEH
Cesatoro Bencena ne Ilons (Saint Vincent de Paul), koTopslii BBen HcCIONb30BaHUE Kpyra, B
BUJIC BPAIIAIOIIErocsi MEXaHW3Ma C JETCKOH KpOBATKOW, YCTaHOBIIEHHOTO B CTEHE IPHIOTA.
Matp nomkHa ObUTa MOJNOKHUTH peOeHKa B KPOBAaTh U MO3BOHUTH B 3BOHOK. [0 3TOMY curHamy
KTO-HHOY/Ib C APYTOil CTOPOHBI CTEHBI IOBOPAYMBa 3TOT KpYT U Opan pedenka. Llenpio CBaroro
Bencena [le [Tons, yupeausmiero Jlom mist Haiinennbix nereit (Oeuvre des Enfants {trouves}) B
1638 romy, OBLIO TIpEAYNPEAUTh 1eTOYOUHCTBO, a0OPTHl M OCTaBJICHHUE JIETEH Mepell ABEPSIMHU
[EPKBH.

PeBonrorus nmpuHeca u3MeHEHUs, TPoBes pedopMy, CIACIaBITyI0 BO3MOXHBIM OKa3aHUE
MEAUIIMHCKON MTOMOIITH OyIyIIUM MaTepsiM, KOTOPbIE XOTEIN 0TKa3aThCs OT peOEHKa aHOHUMHO.
B 1793 rony B KonBeHIM0 ObI710 BHECEHO CIEAYIONIEE MOJI0KECHUE:

"TocynapcTBO AOKHO TMOHECTH BCE 3aTpaThl Ha POJBI U OOECIEUUTh €€ HaXOXKICHHE B
Je4eOHOM YUPEKICHHH 10 TOJHOTO BBI3IOPOBICHHS TOCKe poaoB. JIfoOble cCBeACHUS O He
JIOJIKHBI COJIEPKATHCS B CTPOTOM CeKpeTHOCTH".

Cucrema octaBieHus peOeHKa Ha Kpyre Obuta OTMEHEHa 3akoHoM OT 27 uroHs 1904 r.,
KOTOPBII YCTaHOBHII cUCTEMY "OTKpBITOro yupexaeHus" (bureau ouvert) (yupexeHue, KOTopoe
OBLJIO OTKPBITO M JHEM W HOYBIO, TAaK YTO MAaTh MOTJIa OCTAaBHTh TaM CBOETO peOCHKA TallHO, HE
packpbiBasi ce0si; B TO K€ BpeMsi OHa MOTJIa TOJYyYUTh CBEICHHS O TMOCIEACTBUAX OCTABIICHUS



pebeHka W 00 OKa3aHHOW eMy MOMOIIHM). Tpamuius COACHCTBHS AHOHHUMHBIM POXKICHUSM
npuBena K Tomy, 4to [IpaButenbcTBo Bumm npuHsio 3akoHOIATENBHBIA AEKPET OT 2 CEHTAOPS
1941 r. o 3ammTe poxxkaeHus. IToT JleKpeT Mo3BoIsT MaTeEPSAM pOKaTh AaHOHMMHO U IOJIy4aTb
MEAMIMHCKYIO MOMOIIb 0 U MOCJE POJOB B JIF000H 00I11eCTBEHHOM 0OJMBHUIE, KOTOpas Morja
OBl MPeI0CTaBUTh TaKyl0 MOMOIb B HEOOXOIUMBIX Ipezenax. ITo MOJ0KEHHE ObII0O OTMEHEHO
Y BIIOCJICICTBHH 3aHOBO BBEJICHO AcKpeTamMu oT 29 Hos0ps 1953 r. u ot 7 ssuBaps 1959 r., motom
oHO ObUTO U3MeHeHo B 1986 rony u crano crarbeit 47 Konekca o cembe U coluaibHOM MOMOIIH,
a 3ateM crarbeil L. 222-6 Kogekca o cembe U COMAIBHOM CTaTyCe:

"Pacxoapl Ha XKWIbE M POJBI JKEHIIMHBI, IOMEIIEHHON B TOCYJapCTBEHHOE YUPEXKJIEHUE,
KOTOpasi XOJaTaiiCTByeT O COXPaHEHUHU €€ JUYHOCTH B CEKpETe, MOJIKHBI ObITh BO3JIOKEHBI Ha
YUpEXkKJACHUE 10 OXpaHEe JETCTBA B TOM JeMapTaMeHTe, IJie HaXOIWTCS TJIaBHBIH O(HC 3TOro
YUPEXKICHUSI.

ITo 3ampocy uiu COTJIaCHIO ATOrO OpraHa )KEHIIMHE, YKa3aHHO! B MEepBOM abd3arie, JoKHA
ObITh OKa3aHa IICUXOJIOTMYECKas TOMOIIb M  JaHbl MPAKTUYECKUE PEKOMEHJAlUuU
CHEHUAINCTaMH YUPEXKICHUS 110 OXPaHE JIETCTBA.

[IyakT 1 AOMKEH NPUMEHSTHCS 0e3 0043aTeNbHOr0 YCTAHOBIIGHUS JUYHOCTH U 0e3
IIPOBEJICHUS PACCIIEIOBaHUS C LIE€TIbI0 YCTAHOBJICHUS JTUYHOCTH.

Ecnu ums otna wnm marepu peOeHKa ObLTIO BHECEHO B CBHUJAETENBCTBO O POXKACHUM,
BBIIAaHHOM B I1€PHOJl BPEMEHHU, YKa3aHHOM B cTaThe 55 U ciieqyromux ['paxkaaHcKoro Kojekca,
TO y4pekJIeHHE HEe 00513aHO OIUIAYUBATh PACXO/IbI HA )KUITBE U POJBI".

Cucrtema aHOHUMHOTO pOXKAeHUs ObuTa BKitoueHa B 3akoH N 93-22 ot 8 suBaps 1993 r. o
BHECEHUH MOMNpPaBOK B ['paknaHCKUl KOAEKC B YaCTH O TPAKIAHCKOM COCTOSIHUU, O CEMbE U
npaBax peOeHKa, a Takke 00 YCTaHOBJIEHUM JOJKHOCTH CYAbH 110 CEMEMHBIM JiejlaM, KOTOPbIi
YCTaHOBWJI HOBBIE MOJIOXKEHUS, Kacalolluecss aHOHUMHOTo oTka3a oT pebenka. [Ipexnae Bcero,
pokneHne pebeHKa TailHO, BIUSJIO HA YCTAHOBJICHUE OTILIOBCTBA, TAKUM 00pa3om, ctatbu 341 u
341-1 I'paxxnanckoro KojeKkca yCTaHOBUJIM 3allpellieHue Ui 3alIUThI CChIIaThCs Ha KaKue-Tubo
(GakThl IpU YCTAaHOBJIEHUU MATEPUHCTBA: ITOCKOJIBKY B IOPUANYECKOM CMBICIIE CJIOBA MaTepu HE
ObLIO:

"Hck 00 ycTaHOBJIEHUH MaTEPUHCTBA MOXKET OBbITh MOJJaH B COOTBETCTBUU CO cTaThel 341-
1. PebGenok, monaromuil MCK, JOJKEH JI0Ka3aTh, YTO OH JEHCTBUTENLHO SBISAETCS pEOEHKOM
npernoiiaraeMol MaTepu. DTO MOXKET OBITh JOKa3aHO TOJbKO Ha OCHOBAHHMM MPE3yMIIUN U
CYILECTBEHHBIX JI0Ka3aTEIbCTBAX.

[Ipu po’xaeHrr MaTh MOKET XO0/1aTaliCTBOBATh O COXPAHEHUH B CEKpETE €€ MOMEIEHUS B
OOJBHUILY U €€ TUYHOCTH .

B nononnenue k cratbe L. 222-6 Konekca o ceMbe U COIIMAIbHOM CTaTyCe, YyCTaHOBUBIIEH
IpPOLEAYPY AHOHMMHOTO M TalHOTO POXKACHHSA, KOTOpas M3BECTHA KaK 'POXAECHHE HE
yCTaHOBJEHHBIM JMIOM (accouchement sous X)" W B 4YacTH YCTaHOBJEHHS OTIIOBCTBA
pEryJIpyeTcs BbIIIE YIOMSAHYTBIMU CTaTbsIMH 341 u 341-1 I'paxxiaHckoro Koaekca, CBEACHUS O
IIPOUCXOXKIECHUN peOeHKa TaKKe MOTYT ObITh KOH(QHUIEHIUATbHBIMU B COOTBETCTBUHU C IPYTUMHU
nojoxeHusMu. Ecium peOeHKy MeHee OJHOrO Trojia, pPOAMTENM MOIYT Iepeaarb €ro B
yUpeXJIEHUE MO0 OXpaHe JETCTBA U 3asiBUTh O COXPAHEHUHU B CEKpETe UX JIMYHOCTH (ObIBIIAS
cTaThs 62-4 Kogekca o ceMbe U CONMATBLHON MOMOIIM, KOTOpas o3Ke crana crateeit L 224-5, 4
Konekca o cembe u conumanbHoM craTtyce). OTIOBCTBO, YKa3aHHOE B akTaxX TIpakJaHCKOIO
COCTOSIHUS, OTMEHSETCSI U BbIAeTcd (PUKTUBHOE CBHUJETEILCTBO O POXKIEHUH, U3BECTHOE Kak
BPEMEHHOE CBUAETEIHCTBO IPAXKAAHCKOTO COCTOSHUA.

16. Co Bpemenu mnpuHATHA 3akoHa 1993 roja B HEKOTOPHIX O(PUIMANBHBIX 3asABICHUAX
BBICKa3bIBAJIaCh HEOOXOIMMOCTh PeOPMUPOBAHUS CUCTEMbI aHOHUMHOI'O POXKIECHUS.

Eme B 1990 rony noxknan I'ocynapcrBennoro Cosera (Conseil {d'Etat}) "Cratyc u 3amura
pebenHka", TPEeMIOKIIT YCTAaHOBHTH TMOCpenHuueckuii opran: "CoBET MO YCTaHOBJICHHIO
IPOMCXOXKAEHUsA", KOTOpbIi Obl MOMOrajql 3aWHTEPEeCOBAHHBIM JIIOJIIM OOMEHHMBATHCA
uH(popMalmelt U olmmarbesd NpU HaIWYMM uX coracus. ['ocymapcTBeHHbld CoBeT mpuaaBai
0co0oe 3HaYeHHUe MOJyYEHHUIO COTJIacusl Mepe]l pacKpbITHEM NPOUCXOXKJIEHHs pedeHKa. B cBs3u
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C 3TUM YKa3bIBAJIOCh HA TPYIHOCTH, BOZHUKAIOLINE IPU TToUcKe poauTens ('9Ta 3aaua sSBiseTcs
TPYAHOOCYIIIECTBUMOM, TOCKOJIBKY aJIMUHUCTPATUBHBIE OpraHbl JEHCTBYIOT Ha OCHOBaHUU
pasHBIX MOPSAKOB, B OTHOUICHWM TaWHBI MPOHMCXOXAEHUS. B TakuxX ycIOBHSAX HEBO3MOXKHO
YCTAaHOBUTh HUKAaKOW CHOCOO IMOMCKa pPOACTBEHHMKOB. TeM HE MeHee, Ha MpaKTUKE €eCTh
BO3MOXHOCTH IOJIYYUTh ONPEACICHHBIC CBEACHUS, KOTOPhIE MOYKHO MCIOJIB30BaTh. OJHAKO MX
BO3MOXXHO OyZ€T HCIHOJIb30BAaTh TOJBKO NPHU HAIUYUU OIpPEAETICHHOW, YETKOH M MpOCTOil
npornenypsl COOMpaHusl M XpaHeHUs KOH(UIeHIMaNbHOW HH(pOpMaIHU'"); TaKKe OTMedaeTcs,
4yTOo TpodecCHOHaTIbHBIE 0053aTeIbCTBA 10 COXPAHEHUIO TaWHBI SBISIOTCA CEPbE3HBIM
OpPEMSATCTBHEM MPU YCTAaHOBICHHM MpoucXokieHus. I[lo »Toll mnpuymHe mpeiaraercs
OTpE/CNICHHBI KOMIIPOMHUCC, MPH KOTOPOM JIOJDKHOCTHBIE JIMIla MPEeHEeOperyr CBOUMH
0053aHHOCTSAIMH TI0 COXPAaHEHHIO KOH()HMICHIMATbHOCTH, €CIM OHHU COYTYT TaKoe
npeHeOpekeHue HeOOXOIMMBIM Ul YCTAHOBJICHHUS IPOUCXOXKIEHHUS ceMbH. B /ByX cioBax,
['ocymapCTBEHHBIN COBET MPEMJIOKMII MPEIOCTABUTH AETAM OTPAaHUYCHHOE MPABO HA JOCTYI K
uH(popMaluu 00 UX MpeAKax MOCPEACTBOM CHEIHAIBLHO CO3JAHHON CTPYKTYpPBI, KOTOpas OyaeT
OTBETCTBEHHA 34 YCTAHOBJICHUE >KECJIAHUW POJMTENEH M COJECUCTBHE B IICUXOJIOTMYECKOM
CONMKEHUH CTOPOH.

B 1995 romy Mareii ({Mattei}) B cBoem nokmane "Jletm orcronma, ACTH OTOBCIOAY -
ycoiHoBnienne 6e3 rpanun’ (Children from here, children from elsewhere - adoption without
borders) BbICKa3aJicsi 32 COXpaHEHHE CYIIECTBYIONIEH CUCTEMBI TAWHOTO POXKICHUS U MPEIIOKIIT
coOuparh HEUJCHTUPHUIUPYIOIINE CBEACHHUS.

B noknane mapiiaMeHTCKOM CIIEICTBEHHOW KOMHUCCHM MOJ IpeacenarenbctBoM Jlopena
dabuyca (Laurent Fabius) "[IpaBa meteii, HOBast oTpacib, moiexarias ocsoenuro" (Rights of
the child, uncharted territory), xotopbrii Obu1 omyOnukoBan 12 mas 1998 r., mpemaranaocsk
pedopMupOBaHUE CUCTEMbl aHOHUMHOTO POKIEHHS Ha CIASAYIOIINX OCHOBAHUSX:

"CymiecTByeT BO3MOKHOCTh IMPEAOCTABICHHS CBEICHUN O OMOJIOTUYECKOM OTIIE peOCHKa,
XpaHAIIUXCS B TOCYIapCTBEHHOM YyupexaeHuu. KoHuaeHIManpHble CBEIEHUS MOTYT OBITh
PacKpbITBl BO BpeMsI HECOBEPIIEHHOJETHs peOCHKAa MO COBMECTHOMY 3asBJICHHIO €r0 U €ro
matepu. [IpaBo nenats mogoOHbIE 3asBICHUS 3aBUCUT OT JIEECIIOCOOHOCTH JI€TEH, a TaKkKe OT UX
MUHHMaJIbHOTO BoO3pacTa. JlaHHOE TIpaBO MOXKET OCYIIECTBIATH TOJNBKO pPEOCHOK
HEMOCPEJCTBEHHO, a HE Yepe3 CBOEro 3aKOHHOro mpezacTaBuTens. Kak Tonbko pebeHoK
JOCTUTAET BO3pacTa BOCEMHANIATH JIET, OTH CBEICHHS IIEPECTAlOT OBITh IS HETO
KOH(HICHIIMATIBHBIMHU T10 €T0 3a1pocy, 0 4eM He0O0X0AuMO NMPOMH(POPMHUPOBaTh MaTh. B mob6om
cllydae, pacKpbITHE KOH(HICHIMAIHHOH WHPOpPMAMM HE MOXET IMOBJIUATH Ha YKe
npruoOpeTeHHbIe peOEHKOM POJICTBEHHBIE CBS3H. ..

[TomoOHast cucreMa MOXKET OBITh YCTAHOBJIEHA JJISi aHOHMMHOTO POXKICHHUS M TAWHOTO
OTKa3a OT peOeHKa, a BIIOCIEACTBUM MOXXET OBITh TaKKe pacHpocTpaHeHa Ha JIeTel,
MOSIBUBIITMIXCS TIOCJIE OKa3aHUSI MEIUIIMHCKON MOMOIIM TPH POXKIECHUH, €CIIH 3aKOHOIATEeIbHBIE
OpraHbl COUYTYT TAKyl0 CUCTEMY HOJIXOASIIeH" .

B noxnane Upen Tepu ({Irene Thery}) "/IBoe, yCbIHOBIEHHE U POAUTEIHCTBO CETOJHS -
BBI30B, OPOILICHHBII 3aKOHY U3MEHEHUSIMH B ceMeitHoi 1 nmuunoi xu3Hu" (Couples, filiation and
parenthood today - the challenges posed to the law by changes in family and private life),
KOTOPBII ObUT MPEJCTaBICH Ha PACCMOTPEHHE MUHUCTPY IOCTHUIIMM U MUHHUCTPY Tpynaa 14 mas
1998 1., BBICKa3bIBAJIOCH CIEAYIOUIEE MPEITI0KEHUE:

"BBuy upe3BBIYaiHO CEPhE3HBIX MOCIEICTBUNA aHOHUMHBIX POXKJICHUN, KOTOPbIE JIUIIAIOT
peOeHKa Kak OTIIOBCTBAa, TaK M MAaTEpUHCTBA, MbI IpeajaraéM OTMEHUTh crarbio 341-1
['paxxnanckoro kojnekca. IIpemnoxeHne peOeHKa Ha YCBIHOBIIEHHE I10 €0 BOJIE M TOJ €ro
OTBETCTBEHHOCTH KaKeTcs 00Jiee TApMOHUYHBIM U MeHee O0JI€3HEHHBIM Tl peOeHka".

Hoxman npodeccopa Dpancyassl [exroBep-Jedoce ({Francoise Dekeuwer-Defossez})
moJ Ha3zBaHueM "MojepHH3alMsl CEMEHHOro mpaBa: MPEIUIOKEHUS MO0  aJanTaluu
3aKOHOJATENHECTBA K COBPEMEHHBIM peanusiM u oxunanusM” (Modernising family law: proposals
for a law adapted to the realities and aspirations of our times), KOTOpbIii ObUT MpeacTaBiIeH
MUHHCTPY tocTuMK 14 centsaops 1999 r., npeanaraer Bo300OHOBUTH Je0aThl O JETUTUMHOCTH



CereTHOCTI/I. B HEM npez[naraeTCH COXpaHI/ITb CI/ICTeMy AHOHHUMHOT O pO)KI[eHI/ISI, OTMCHUTH
crateto 62-4 Konmekca 0 ceMbe M COIMAIBLHONW TIOMOIIM W OAOOpsETCs Moryiiee OBITh
OTMCHCHHBIM npaBo MaTepI/I pOI[I/ITb CKpBITHO, KOTOpOG OCYH_IGCTBJISICTCSI HpI/I IIOMOIIIH,
HarpuMep, CO3JIaHWs oOpraHa WM Ha3HAYEHHUs CHEIUAIbHBIX CIIYXalluX, KOTOpble OymyT
OTBEUYaTh 32 COXpPAHCHHE B TaliHE JIMYHOCTH MATEPH, €CIIM OHA BBIPA3UT XKEJIAHWE 00 ITOM, H
KOTOPBIE TaK)Ke OYIyT UTPaTh POJIb MOCPEITHUKOB.

B. 3akon N 2002-93 ot 22 suBaps 2002 1.
0 JIOCTYIIE YCHIHOBJICHHBIX U yJIOYEPEHHBIX JAeTei
U JIeTel, HaXOAALIMXCs M0/ OIIEKOM rocy1apcTBa,
K HHPOpMALIUU 00 UX MPOUCXOKICHUN

17. DTOT HOPMATUBHBIN AKT SIBISIETCA MOCJIEAHEN CTAaAUeN B BBILIE ONMMCAHHOM IIPOLIECCE
pedopmupoBanusa. OH He 3aTparuBaeT BOIPOC O MpaBe HA AaHOHMMHOE POXKJEHHUE, U TO3BOJISET
PacKpBITh MOA00HYI0 WHGOPMAIUIO TIPY HAIMYHH 000IOHOTO COTJIachsl MaTepu U pederka. OH
OTMEHSET MpaBO POAMTENECH XOJaTaiicTBOBaTh O KOH(UICHIMAIBLHOCTH, MPEIyCMOTPEHHOE
crateeit L 224-5 Kopmekca o cembe M couuanbHOM craryce. OCHOBHBIE TMOJIOKEHUS 3aKoHa
PEryIUpYIOT CIeayIolIee:

Cratbs 1

"Hwxenpusenennyto rinaBy VII cienyer Bkimtounts B yacth IV knuru I Kozpekca o cembe u
COLMAJIBHOM CTaTyCe:

... HanimonanbHbI# cOBET MO JOCTYIY K HH(GOPMAIIUU O TUYHOM MPOUCXOKICHUH

Crates L. 147-1 - HauuoHanbHBIH COBET, YYpEXKIEHHBIM MOJA 3TrU0W MHUHHUCTpa IO
COIMAJIbHBIM  BOIIPOCaM, OTBETCTBEHEH, COBMECTHO C JeMapTaMeHTaMH M 3aMOPCKUMH
aJIMUHUCTPATUBHO-TEPPUTOPUATILHBIMU ~ 00pa30BaHHUSMHU, 3a COACHCTBME B JIOCTYyNE K
uH(GOpMAILMM O JIMYHOM TPOUCXOXKJIEHUU B COOTBETCTBUU C YCIOBUSIMHU, OTOBOPEHHBIMH B
JTAHHOM TJIaBe.

CoBer pomkeH UWHGOPMUPOBATH JleMAPTaMEHThI, 3aMOPCKHE aAJAMHHHUCTPATHBHO-
TeppUTOpUATIbHBIE O00pa3oBaHWsA, a TaKKe OpraHbl, 3aHUMAIOIIMECS YCHIHOBIICHUEM,
yIO4YEepEeHUEM O MIPOLIeAype coOrpanusi, oOMeHa U cOXpaHeHHUs HHPOPMAIIH, TPEAYCMOTPEHHON
crateeil L. 147-5, paBHO Kak U 00 OKa3aHWM COJCUCTBHS JIFOJSM, KEITAIOIIUM y3HATh O CBOEM
IIPOMCXO0XKIEHUH, O CBOMX POJHBIX POJUTEIAX, O IPUEMHBIX CEMBSIX, 3aTPOHYTHIX UX ITIOMCKOM, U
0 IIpUEME, U O CONMPOBOXKICHUU KEHILWH, MMOJb3YIOIIUXCS MPEUMYIIIECTBOM B COOTBETCTBHH CO
crateei L. 222-6...

B CoBer Bxomar mpeacTtaBUTeNb OT CyAeOHOW  BIAcCTH, TMPEACTABUTENH  OT
aIMUHUCTPATUBHBIX CYJOB, MPEACTAaBUTEIb 3aMHTEPECOBAHHBIX MUHHUCTEPCTB, MPEICTABUTEID
T€HEepaJbHOrO COBETa, TPU MPEACTABUTENS aCCOUMAIMM 10 3allUTe MpaB KEHIIUH,
MPEJICTaBUTENb ACCOLMAIIMU MPUEMHBIX CeMei, PeCTaBUTeNb O0IecTBa AeTel, HaXOASIIIUXCS
MoJ ONEKOM ToCyJapcTBa, MPEJCTaBUTEIh accolMaluu 1Mo OopbOe 3a MpaBO 3HATH CBOE
MPOUCXOK/ICHHE M JBAa KOMIIETEHTHBIX W ONBITHBIX CHEIUATUCTa-MEAUKa, MapaMeauKa HWIH
COLIMAJIbHBIX paOOTHHUKA.

Crates L. 147-2 - HaunoHalbHBIN COBET MO JAOCTYNY K WH(OPMALUU O TMPOUCXOXKICHUU
MOJTy4aeT:

1. 3ampocsl 0 mpenocTaBieHny HHGOPMAITUHU O TIPOUCXO0XKICHUH JIeTeH OT:

- caMoro pebeHKa, eCI OH JIOCTUT COBEPIIICHHOJICTHS,

- 3aKOHHOTO TMpEACTaBUTENS peOeHKa TUO0 caMOro HECOBEPIIEHHOJIETHETO peOeHKa MpHU
HaJIMYMHU COTJIaCUs Ha 3TO €ro 3aKOHHOTO MPECTaBUTENS;

- momeuyuTens peOeHKa, eCIM OH YyXE€ TOCTUT COBEPIICHHOJETHS, HO HAXOAWUTCSA TOJ
MMOTICUYHNTEIILCTBOM;

- IPSIMBIX TTOTOMKOB pe0eHKa, €CITU OH CaM CKOHYAJICH.
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2. 3asBNeHHs OT POJHON MaTEPU O pa3pelIeHUH PACKPHITh €€ JUYHOCTh MO0 3asiBICHUE OT
0TILIa, pa3peuIaroiiee PaCKPbITh €ro JUYHOCTb.

3. 3asiBiIeHUs O PACKPBITUHU JIMYHOCTHU OT IIPEJIKOB, IOTOMKOB WJIH OT OpaTheB U CECTEP.

4. 3anpocsl poJIHBIX MaTepu U OTHAa 00 MHPOPMUPOBAHUU UX O MOMBITKE peOCHKa HAlTH
uX.

Crarps L. 147-3 - 3ampocsl 0 goctyne K HHPOPMaUU O MPOUCXOXKICHHUH JOJIKHBI
MOJIaBaThCs B MHUCHMEHHOW (opme B HarnumoHanpHBIM COBET MO JOCTymy K HMHMOpMamuu o
JMYHOM MPOUCXOXKICHUU UM Tpeacenarento CoBera AenapTaMeHTa; MoJ00OHbIE 3aIIPOChl MOTYT
OBITH TIOJIAHBI B JTFO00E BPEMsI JIFOOBIM CITOCOOOM.

Popnoii oTen wiu poaHas MaTh SBHO 3asiBUB 00 OTKa3e OT KOH(PHAECHIUAIBHOCTH U
IPEKU, TOTOMKH U OpaThs U CECTPhI POJHOTO OTIA WJIK MaTepH, OOBSIBUBILIUE CBOIO JINYHOCTb,
JOJIKHBI OBITH MOCTaBJICHBI B U3BECTHOCTh O TOM, YTO O TaKOM 3asBJICHUU HE OyJeT cOOOLIEHO
3aMHTEPECOBAHHOMY JIMIy JI0 TE€X IIOp, IOKa OHO CaMO HE CJIeNaeT 3alpoc O BblAaue
nH(}OpPMALIUU O €r0 MPOUCXOKACHUU.

Crarbs L. 147-4 - HaunonaneHbli coBeT nepenaer npeacenarento Coera genapTaMeHTa
KOIUU BCEX MOJIYYEHHBIX 3allPOCOB U 3asBJICHUI cornacHo craTthe L. 147-2.

Crarps L. 147-5 - C nenbio yaoBICTBOPEHUSI MOJAHHBIX 3apocoB HalmoHanbHBIN COBET
coOupaeT KOIUU J10Ka3aTeIbCTB, OTHOCSIIUXCS K JIMYHOCTH:

1) KeHIIMHBI, XOJATaliCTBOBABIIEH O COXPaHEHHHM B CEKpPETe ee JIMYHOCTH, (hakTa ee
oOpaiieHusi B JiedeOHOE YUpexJACHUE ISl OKa3aHUsSl MOMOIIM MPU POJaX, a TAK¥kKe, €ClU TaKoe
BO3MOXHO, O JIUIE, HA3BAaHHOM €10 OTIIOM peOCHKa;

2) m000ro JUIa WM HECKOJIBKUX JIMI[, XOJaTaliCTBOBABIIUX O COXPAHEHUU B CEKpETe UX
JUYHOCTH TIPH TIepeade uX peOeHKa 1MoJ] OTIeKy TOCyIapcTBa MO0 MPH YCHIHOBJICHUN peOCHKA
B YUPEXKJEHHUH 110 YCHIHOBIECHUIO;

3) ponutenei pebeHKa, YbM MMEHA HE OBLIM CKa3aHbl PETUCTPATOPY POXKIACHMS, CMEPTH,
BCTYIUICHUS B Opak MpH BblAaue CBUACTEIHCTBA O POXKIACHUU.

JleueOHBIC YUpEKACHUS, CITY>KOBI IETTAPTAMEHTOB M 3apErHCTPUPOBAHHBIC YUPEKICHUS O
YCHIHOBJIICHUIO JIOJDKHBI MPEAOCTaBIATh MO 3ampocy HanuoHanbHOMY COBETY KOIUU
CBUJIETENILCTB, OTHOCSIIUXCS K JMYHOCTH BBIIIE YIMOMSHYTBHIX JIMIl, a TAaKXX€ IMPEIOCTaBIATH
ao0yro mHpOpMalKIo, KOTOpas He HapyliaeT NPUHLUN KOH(GHUIEHIMAIbHOCTH B YacTH
COCTOSIHUS 3710POBbsSI POAHON MaTe€pH W POJHOTO OTIA, IPOUCXOXKJIECHUS peOEHKa U MPUYUH U
YCIOBUH, MO KOTOPHIM peOEHOK ObLT MOMEIIEH B YYpEeXJEHHE 0 OXpaHe JAETCTBa WM B
3aperuCTpUPOBAHHOE YUPEXKIEHUE IO YCHIHOBIICHUIO.

C nenpr0 HMCHOJMHEHMWS 3alpocoB, MOJAHHBIX B HalMoHanbHBIA COBET, OH JIOJKEH
uctpeboBarb u3 lleHTpaJibHOrO oOpraHa 1O YCBIHOBJIEHMIO, MeXayHapoAHOH MHUCCHH IO
BONPOCAM YCHIHOBJIEHHUS! WJIM U3 3apETUCTPUPOBAHHBIX YUPEKAECHUI MO YCHIHOBJIECHUIO JIIOOYIO
MH(pOpPMaILIMIO, KOTOPYI0 OHM MOT'YT IOJYYUTh OT BJIACTEH CTpaHbl MPOMCXO0XKJEHUS peOeHKa B
JIOTIOJTHEHHE K NTEPBOHAYAJIBHO TMOJIYYEHHBIM CBEACHUSIM.

Crates L. 147-6 - [locme ymocToBepeHUs B JEHCTBUTEIBHOCTH 3arpoca HammoHambHBII
COBET MPEOCTaBISET JHUIAaM, yYKa3aHHBIM B BBIIIE YIMOMSHYTOM myHKTe 1 crateu L. 147-2,
CBECHMSI O JINYHOCTU POAHON MaTepu:

- €CJIM y HETO €CTh 3asiBJIEHUE MaTepu 00 0TKa3e OT KOH(PUIEHIINATbHOCTH;

- €CIIM MOKeJlaHUsI MaTepy ObUIM YAOCTOBEPEHbI M OHA HE BbIpa3ujia XKeJlaHUs COXpaHEHUS
€€ JINYHOCTHU B CEKPETE;

- €CJIM OJTUH U3 €ro WIEHOB WJIU JIMII0, HA3HAYEHHOE UM, MOJIYUYUT corjlacue MaTepu, HO 0e3
BMEIIIATENILCTBA B €€ JINYHYIO JKU3Hb;

- B CJIy4ae CMEPTH MaTepH, €ClIi OHa He BhIpa3ujia BO3PAXKEHUS MO 3aIPOCy O CBEACHUSX O
IPOMCXOXKACHUH pebeHKa. B moo0HbIX ciyyasx onuH U3 wieHoB HarroHansHOTO coBeTa, M60
JIUI0, HA3HAYEHHOE UM, U3BEIAaeT CEMbIO MAaTEPH U MPEAIaraeT CBOE CO/IEHCTBHUE.

- €CIIM pOJIHasi MaTh SICHO BbIpa3uja CBOE COIJIACHE HA PAcKpbITHE CBOEH JMYHOCTH, 100
CKOHYAJIach, HE 3alPETUB PACKPHITh €€ JHMYHOCTH Iociie cMepTH, HalnmoHalbHBIM cOBET MO
3arpocy pebeHka Ha JOCTYH K MH(POpPMAILUU O €ro MPOUCXO0XKJIEHUH PACKPBIBAET €MY JTUYHOCTU


consultantplus://offline/ref=765E3007C15289CBFE812E27788A15946B4F44174F0443EE476433A0428F63B757BCCCE282D756m6y6H
consultantplus://offline/ref=765E3007C15289CBFE812E27788A15946B4F44174F0443EE476433A0428F63B757BCCCE282D757m6yFH

JUI, yKa3aHHBIX B MmyHKTe 3 crtateu L. 147-2... [momoOHOE TONOXKEHWE ACUCTBYeT U B
OTHOIIEHUH POAHOTO OTHA].

- HanmoHanbHBIN COBET MpPEAOCTaBISAET MM, YKa3aHHBIM B myHKTe 1 crateu L. 147-2
mo0yro MHGOpMaIUIo, KpOME CBEIEHHIl, Kacaroluxcs JIMYHOCTU POJHOTO OTHAa M POJHON
MaTepH, IMOJYyYEeHHYI0 wieHoM HanuoHanbHOro coBeTa WJIM JUIIOM, HAa3HAYEHHBIM UM, W3
Je4eOHOr0 yUpeKIeHus, CIy>KO JernapTaMeHTa U OpraHoB, yKa3aHHBIX B MYHKTe 5 crarhu L.
147-5 nubo oT pogHOro OTLA U POJHON MaTEPH, HE BTOPrasich B JIMUHYIO JKU3Hb.

Crarps L. 147-7 - Joctyn nuna K ©HGOPMAIIMU O €r0 MPOUCXOKISHUN HE BJIMSIET HA €ro
IPaXXAaHCKOE COCTOSIHME W MpoucxoxzaeHue. OH Takke He o0pa3yeT HMKAKoro mnpaBa U He
HAKJIa/IbIBaeT HUKAKOM 0053aHHOCTH.

Cratess L. 147-8 - Tlpokypop mpemocTaBiseT Mo 3ampocy HannoHalIbHOMY COBETY
CBEICHMSI, COJEp Kalluecs B IEPBOHAYAIBHOM CBHJIETEIBCTBE O POXKICHUH, €CIU TaKoe
CBUJICTEJILCTBO CYHMTACTCS MOTEPSBIIMM 3aKOHHYIO CHIIy B COOTBETCTBUM CO cTaTbed 354
I'paxxmanckoro koaekca...".

Cratbs 2

"l. - Hmwke npuBeneHHBIH MyHKT HEOOXOJMMO BKIIOYUTh B Hayano crateu L. 222-6
Komekca o ceMbe U COIMATEHOM CTaTyCe:

"JIroOast JKEHIIMHA, KOTOpas, POAMB peOeHKa, MPOCUT JIeYeOHOE YUPEIKICHUE O
COXpaHCHHH B cekpere (akTta ee oOpallleHus U ee JIMYHOCTH, JOJDKHA OBITh MPEAYIPEkKACHA O
IOPUMYCCKUX MOCIEACTBUAX TAKOTO XOaTaliCTBa U O BAKHOCTH 3HATh CBOE MPOMCXOKICHHE U
uctoputo. Eil MOJDKHO OBITH MPEJIOKEHO, €CITU OHA COTJIACHTCS, OCTaBUTH CBEJICHUS O €¢
3JI0pPOBBE U 3JI0POBBE OTIIA, O MPOUCXOXKICHUN PeOCHKA H 0OCTOATEILCTBAX POXKICHUS, a TAKIKE
CBEJICHHSI O €€ JIMYHOCTH B 3aredyaTaHHOM KOoHBepTe. OHa Takke OJDKHA OBITh TPEIyIpekKIeHa
0 BO3MOXXHOCTH B JIH00O€ BpeMs OTKa3aThCsAd OT KOH(HUICHIUAIBHOCTH M YTO B MPOTHBHOM
CIIy4ae €e JMIHOCTh MOXKET OBITh PACKPBITA TOJBKO NMPH HATMYWH YCIOBUN, YKa3aHHBIX B CTAThE
L. 147-6. Takxxe oHa IOJKHA 3HATh, YTO OHA MOXKET B JII000€ BpeMs yKa3aTh CBOIO JIMYHOCTH B
3armeyaTaHHOM KOHBEPTE W Clenarh Mo0aBieHUs K WH(DOpMAIMH, YKa3aHHOW MPU POXKICHUU.
Wms pebeHka U ykazaHue Ha TO, YTO OHO OBLJIO IaHO MaTephlo, MoJ peOeHKa, paBHO Kak U J1aTa,
MECTO W BpEMs POXKICHHUS JODKHBI OBITh yKa3aHHBI HAa BHEIIHEH CTOPOHE KOHBEpTa. JTH
(dbopManbHOCTH JTOJMKHBI OBITH BBITIONHEHBI JIMIIAMH, YKa3aHHBIMH B cTatbe L. 223-7, ubu
KaHUAATYpPhI TpEJIaracT IJIaBHBIN Bpay JiedeOHOTO yupexacHus. [Ipy OTCYTCTBUU TaKUX JIUI
caM TJIaBHBIN Bpad OTBEUYaeT 3a UCMOTHEHHE 3TUX (hopMambHOCTEN" .

Cratbs 3

"Il. - Crates L. 223-7 mannoro Kopekca nomxHa OBITH MpeACTaBI€HAa B CIEAYIOIICH
penaKuuu:

"Cratbsa L. 223-7 - B uensx npumeHenusi ctaTtbu L. 222-6 B KaXaoM JemapTaMeHTe
npeacenarens CoBera jenapTraMeHTa Ha3HA4YaeT HE MEHEE JIBYX WICHOB W3 UHWCJA CIY)KalluX
CoBera, OTBETCTBEHHBIX 3a MOJJEp:KaHHE CBSI3M ¢ HalmoHalbHBIM COBETOM IO AOCTYNY K
uH(pOpMaAIMKM O JIMYHOM TPOUCXOXKJEHUHU, 3a COTJIallleHHus Oe3 MpoMeyIeHHs 00 OKa3aHWuu
MICUXOJIOTMYECKOM KOHCYJIbTAIlMU U J1auy MPAKTUYECKOTO COBETA, HA KOTOPHIEC KEHILMHA UMEET
MpaBo, 3a MOJYYCHHE TPU POXKICHUHU 3alleyaTaHHOTO KOHBEPTA, MPEIyCMOTPEHHOTO MYHKTOM
nepBbIM cTaThi L. 222-6, 3a obecriedyeHre MaTepy CBEICHUAMHU, MTPETYyCMOTPEHHBIMU CTaThei L.
224-5 u 3a cobupanue HHGOPMAIIUU O COCTOSTHUU 37I0POBBS POTHOTO OTIIA M POJHOW MaTepH, O
MPOUCXOXKACHUN peOeHKa U 00 YCIOBHUAX MOMEIICHUs peOCHKa B YUYPEKACHHE IO OXpaHe
JIETCTBA TUOO B 3apETUCTPUPOBAHHOE YUPEKICHHUE MO YCHIHOBIICHUIO. OHU Tak)Ke TapaHTHUPYIOT,
9TOOBI ICUXOJIOTHYECKasi KOHCYIbTAIHs Obllia o0ecrieueHa U peOeHKY.

Crnyxaimuye JOJKHBI MPOXOJUTh TEPBOHAYAIBHYIO OOYYalOUIyl0 MPOrpaMMy U KYyPCHI
MOBBIIICHHUS KBaTU(UKALMY, TO3BOJISIIOIINE MM HCIONHITH CBOoM oO0s3aHHOCTH. OOyueHUe
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opranuzyercsi HanimoHambsHBIM COBETOM IO JOCTYITY K MH(OPMAIMH O JINYHOM MPOUCXO0XKJICHHUH,
KOTOPBIH, COTJACHO TPENNUCAHUSAM, HW3JO0KCHHBIM B JIeKpeTe, OOECIeuuT WX MOCTOSHHOW
MOJIEPKKOM".

C. lpyrue oTHOCSIIKECS K €Iy IPABOBBIE MTOJIOKEHUS

18. I'pasxnanckuii kogekc @paHuuu:
Crarba 354

"He mo3nHee msITHaAIATH JTHEH IMOCJE BBIIAYUM OKOHYATEIHHOTO OpJepa Ha YCHIHOBJICHUE
IO 3aMpoCy MPOKYPOpa OH JOJKEH OBITh BHECEH B PEECTP POKICHUS, CMEPTH H OpaKOCOYeTaHUs
B MECTE, TJI¢ YChIHOBJICHHBIN PEOCHOK ObLT POJK/ICH.

3anuch TOHKHA OTPAXKATh ATy, BpEMSI U MECTO POXKJICHUS, TIOJ peOeHKa U MMs, YKa3aHHOE
B OpJIepe Ha YCHIHOBJIEHUE, UMEHA U (pamMImInM, AaTy ¥ MECTO POXKACHUS, PO 3aHATHH U MECTO
JKUTEIIbCTBA JIMIlAa WM JIUI, YCHIHOBUBIIMX peOCeHKa. 3amuch HE JODKHA COJEpIKaTh
nH(pOpMaIK 0 peaJTbHOM IPOUCXOXKICHUH PEOCHKA.

3anuck 3aMEHSIET CBUACTEIIHCTBO O POXKIACHUU YCHIHOBJICHHOTO.

OpurnHaJIbHOE CBUIETEIHCTBO O POXKIACHHH M, €CIIM 3TO HEOOXOJIUMO, CBHJIICTEIBCTBO O
POXJI€HHH, BBIJIAHHOE HA OCHOBAaHUHU CTAaThU 58, MOJDKHBI OBITH MO PACMOPSHKEHHUIO MTPOKYpOpa
OTMEYEHBI CIIOBOM "yCBHIHOBJIEHUE" U CUUTAThCSA HEEUCTBUTEIbHBIMU" .

Cratbs 356

"V CBHIHOBJICHHE 3aMEHSET UCTUHHOE MPOUCXOXKACHUE peOeHKa, KaK TOJIbKO OH MEepecTaeT
OBITH WIEHOM €r0 POJHOU CeMbH...".

D. CpaBHUTENBHOE 3aKOHOAATEIBCTBO

19. B HanumoHaabHOM 3aKOHOJATENILCTBE CTpaH EBpOIBI JOBONBHO PEAKO BCTPEUAIOTCS
Clly4ad, KOIZla MaTepsiM JO3BOJIIETCS pPOXKaTb AHOHMMHO, Kak Hampumep, B HMramuum u
JltokcemOypre, KOTOpbI€ OTJIMYAIOTCS TEM, YTO HE BO3JIAral0oT 3aKOHHOTO 00s3aTeNbCcTBa Ha
OMOJIOTHYECKUX POJIUTENEeH PerucTpupoBaTh HOBOPOXKICHHOIO MM COOOIATh 00 UX JIMYHOCTH
npu peructpauuu. HampoTuB, MHOTHE CTpaHbI cesiadl 00s3aTeNIbHBIM COOOIIEHHE UMEHH He
TOJIKO MaTepH, C KOTOPOHl aBTOMaTHUYECKH CBS3bIBAJICA peOeHOK, HO U oTHa. K momoOHbIM
ctpanaM otHocsTcst Hopserust, Hunepnannpl, benbrus, I'epmanus u Mcnanus (B KOTOpoil cTaThbs
47 3akoHa O IpaXAAHCKOM COCTOSIHMHM, ITO3BOJISBIIAs BHOCUTH B PEECTP POKICHMS, CMEPTH U
OpakocodueTaHus ClIoBa "MaTh HeW3BecTHA', OblIa MpHU3HaHA pemeHneM BepxoBHoro cyma 1999
roga nporuBopedamieli Koncrurynuu), anmsa, Coemunennoe KoponesctBo, Ilopryramus,
Cnosenus u llBeiapus.

HameTtuBmiasicsi TeHAEHLHS B HEKOTOPBIX CTpaHaxX CBOJUTCS €CIM HE K Pa3pELICHUIO
pO’KaTh aHOHMMHO, TO, XOTS OBbl, K pa3pelieHuto poxkaTh "cKpbITHO". [10700HBIH TpuMEp MOKHO
HaliTH B benbruu, rae mmpokas JUCKYCCHsl pa3BEpHYJIAch M3-3a TOTO, YTO MHOTHE >KEHIIUHBI
ye3KaJll POKaTh aHOHMMHO BO @Dpanuuioo. Bo mHeHnn KOHCYJIbTaTUBHOrO KOMHUTETA IO
MeIUIUHCKON 3THKe oT 12 stHBaps 1998 r. BbICKa3bIBaJIOCh JIBa apryMeHTa, KOTOpbIe OBLIH
OTpaBJaHbl C 3TUYECKOW TOUKHM 3pEHUs: MEPBBIM apryMEHT OCHOBBIBAJICA HAa HEMPUEMIEMOCTH
TOTO, YTO JETHU MOSBIAIOTCS Ha CBET 0Oe3 poauTeneil; mo 3ToW MPUYMHE €ro CTOPOHHUKU
BBICTYNAJIM 3a BBEJIEHUE YCJIOBMH, KOTOphle oOecneduBaiu Obl "CKpPBITHOE poOXKJeHue" He
HEepeKpbIBasi TOJTHOCThIO BO3MOXKHOCTh YCTAaHOBUTH poauTeneil. CTOPOHHUKHM BTOPOTO Criocoba
roJjlarajid, 4To JSTHYEcKas IWJIeMMa, BO3HHKIIAs H3-3a MpaBa pokaTb AHOHMMHO, SIBHJIACh
pe3yJbTaTOM HE HEOOXOAMMOCTH pa3pelleHUs] CIopa, BO3HMKIIETO M3 KOHQUIMKTA MEXIY
paBoM peOeHKa 3HaTh CBOE MPOUCXOKJICHHUE U "MaTepbio B OEICTBEHHOM IOJIOKEHUU", a CTaJI0
pe3yabTaToM OoJiee CYIIECTBEHHON KOH(POHTAIMM JBYX IIEHHOCTEH: HU3HH peOeHKa ¢ OJHOU



CTOPOHBI U IIpaBa Ka)KIOI'0 3HaThb CBOE MPOMCXOXKJEHUE - ¢ Apyrod. OHM HacTauBald, YTO,
HECMOTpPS. Ha 3Ty IUJIEMMY, MEepBOOYEpEIHON 3ajayeil sABIsIach 3allUuTa >KM3HU U Pa3BUTHUS
pebenka. I1o 3Toi mpuuMHE OHM MOJIAraJH, YTO POXKICHHE AaHOHUMHO OBUIO a0COJTIOTHO 3aKOHHO
U JONyCTUMO C OJTHYeckod Touku 3peHus. Kak Hampumep B ['epmanuu, rie B cBere
YBEJIUYMUBIIETOCSI KOJMYECTBA OTKA30B OT HOBOPOXKICHHBIX JeTel B ['amOypre okoiyio AByX JeT
Ha3zax Obuta BBeneHa cuctema 'nmerckux suukoB" (Babyklappe), kotopas mo3Bossiia Matepu
OCTaBUTh peOEHKA B ONMPEACICHHOM MECTE, Ha)XaTh HAa 3BOHOK M YWTH HE OCTaBJISAS HUKAKUX
naHHbIX 0 cebe. C TOro BpeMeHH IMOAOOHBIE "JAETCKUE SUTUKH'" OBLIM YCTAHOBJICHBI B APYTUX
ropomax. B mae 2002 roma 3akOHONPOEKT OO0 AHOHUMHOM POXACHHH OBLT OTKJIOHEH
bynnecrtarom I'epmanuu. 21 wurons 2002 roma 3emns bagen-BypremOepr BHecna npyroi
3aKOHOIIpOeKT B byHnecpar I'epmaHuu, KOTOphI ObUI IEpelaH Ha PacCMOTPEHHE
COOTBETCTBYIOILIEMY KOMHTETY MJisi Mocienyoleid mnepenade ero B bynnecrar ['epmanum.
[pyroii mnpuMep MOXHO HaWTH B DBeHrpum, rme Marb MOXET OCTAaTbCsl HEU3BECTHOW,
OTKa3aBIIUCh OT peOeHKa B CHEHaTbHON 0€3Ha30pHOI KOMHATE B OOJIBHHUIIE.

I[TPABO
I. IIpenBapuTenbHble BO3pakeHUs BiacTel dpaHuu

20. Bnactu ®@panuuu obpatuinchk K bombioil nanare ¢ npocb00i 0 mepecMoTpe pereHus
[Tanatel 0 mpuemiemoctu xanodbsl. OHUM yTBEp)KJalH, 4yTO B ciaydyae oTkaza Komwuccueil no
noctyny K aaMmuHuctpatuBHbIM akTtaM (CADA) mpenocTaBUTh 3asBUTENIO CBEIEHUS O €€
ponHOil Martepu €M Hago Oyner oOpaTUThCS B AAMUHUCTPATUBHBIA cya (CM. paszien
"[I[puMeHMMOE HaAIMOHAJIBHOE 3aKOHOLATEIbCTBO M IIPAaBOIPUMEHHUTENbHAs IPAKTUKA' B
Pemenuu o mpuemiieMocT HacTosIICH xamoObl oT 16 okTs0ps 2001 r.). Takum oOpa3zom, XOTs
II0JIO’KEHUSI HAIlMOHAJIBHOI'O 3aKOHOJAATEIbCTBA, KOTOPHIE YCTAaHABJIMBAIM U 3AIUMINAINA IIPABO
MaTepyu Ha COXPAHEHUE B CEKPETE€ €€ JIMYHOCTU IPU POXKACHUU peOEHKa, O3HAyald, 4TO
UCIOJIb30BaHUE TAKONH BO3MOXKHOCTH ObUIO HEOJIArONpPUATHBIM, 3asBUTENb MOTI COCIAThCS Ha
IpeJnojiaraeMoe HECOOTBETCTBUE HAIIMOHAIBHOIO 3aKOHOAATEIbCTBA NOJI0KeH UM KoHBeH1uy,
KOTOpas MOJyIeKana HEOCPEACTBEHHOMY NTPUMEHEHHIO BO DpaHLny.

21. EBpomneiickuii cya otmerus, uto B ero Pemenun ot 16 oxtsa6ps 2001 r. Ilanmarta
OTKJIOHWJIA TIPEBAPUTEIbHBIE BO3PAKEHUS BilacTell PpaHIIMKM O HEBO3MOKHOCTH MCIIOJIb30BaTh
BCE€ BHYTPEHHHE CPEJCTBA 3alllUThI, KOTOPbIE SIBISIOTCA WJIEHTUYHBIMH HHM)KE NPUBEICHHOMY
IIPOTECTY, paccMaTpuBacMoMy cernyac bosbion manarou:

"... EBponeiickuii cyn otmerus, uro 3akoH N 78/753 ot 17 urons 1978 r. o npaBe noctyna
K aIMMHHCTPAaTUBHBIM aKTaM  JaeT IpaBO KaXJIOMY, Ye€d 3ampoc O NPEeJOCTaBICHUU
uH(popMaluu ObUT OTKJIOHEH BJIAcTSIMM HAa OCHOBAaHMM IIYHKTOB 6 u Obis 3akoHa, oOpalaTbcsi B
Komuccuto mo poctynmy K agMUHUCTpaTUBHBIM aktaM. OnpHako w3 MHeHHda Komwmccnn
CTaHOBUTCA SICHO, YTO B PACKPBITUM CBEIEHUI, OCYIIECTBISIEMOM BIIACTSAMHU, OyJIeT OTKa3aHo,
€CIM MaTh 3asiBWJIa O CBOEM JKeJaHHUM CKPBITh CBOIO JHMYHOCTH. JIroOoe mocienyromiee
3asiBJICHUE, MOJaHHOE B aJJMUHUCTPATUBHBIA CyJ, OyneT Oecrojie3HbIM, UCXOJS U3 3aKOHHOIO
npaBa Ha KOH(PHUIECHIIMAIBLHOCTb, 3aIIUIIAEMOr0 IMyHKTOM 6 BBIIIE YIOMSHYTOro 3akoHa. Takum
00pa3zoM, Mpu OTCYTCTBUU JIFOOOTO YOSAUTEIHHOTO OOBSICHEHHS CO CTOPOHBI BiacTel DpaHIuwy,
YTBEP)KIAIOIINX, YTO CIIOCOO 3aIIUTHI, HA KOTOPBI OHM yKa3bIBaIH, SABISETCS "IPPEKTUBHBIM"
1 "anexkBaTHBIM" M BBUYy HEJBYCMBICICHHOIO 3asBJICHUS MATEPU O COXPAHEHUU €€ JTUYHOCTH B
cekpere, EBponeiickuii cyq npu3Hall, 4TO CPEACTBA, HAXOASAIINUECS B PACIIOPSKEHUN 3asBUTEIS
o JaHHOMY Jiejly, He Obuld OOBIYHBIMM CpPEJICTBAMHU IPABOBOM 3allUThl U  ObUIH
HEJ0CTAaTOYHBIMU IS ITOJIyYEHUs CBEACHU O €€ TNYHOCTH .

22. EBponelckuii CyJl BHOBb OTMETHWJI, YTO boJiblasi majaTa MOKET pa3peniatb BOIMPOCHI O
PUEMIIEMOCTH TIepelaHHON el kajlo0bl B COOTBETCTBUHU € MyHKTOM 4 ctathu 35 KoHBeHIMH,
KoTopasi Tmo3BoiisieT EBpomeiickoMy Cyly OTKIOHSTh KaJloObl, KOTOpPbIE OH COYTET
HernpuemieMbIMU "Ha 000N cTtaguu pasbuparenbctBa’. Takum oOpa3zoM, Aaxke Ha CTaIuu
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paccMOTpEHHMsI Jiela IO CYLECTBY MU B COOTBETCTBUM C mpaBuiaom 55 Permamenta Cyna
EBpomneiickuii cy1 MOXKET MepecCMOTPETh PEIICHUE O MTPU3HAHUH KAJIOOBI IPUEMIIEMOM, €CITH OH
COUTET, YTO €€ CJIEyeT MPU3HATh HENPUEMIIEMOM IO OAHON M3 MPUYMH, YKa3aHHBIX B IEPBbBIX
Tpex nmyHkTax ctatbu 35 KouBenmuu (cMm. Iloctanomienue bomwimnoit mamater EBpomneiickoro
cyna no neny "lluzano mpotuB Urtamuu" (Pisano v. Italy) ot 24 oxtsa6ps 2002 r., sxanoba N
36732/97, § 34).

23. Opnako, HECMOTps Ha OOS3aHHOCTh HAIIMOHAJIBHBIX BJIACTEH MPHUMEHATh |
o0ecrieunBarh COOJIIOJIEHHE NTpaB U cBOOO, rapaHTUpoBaHHbIXx KonBenuuel, EBponeiickuii cyn
CYeJI, YTO 3asIBUTENb 110 JAaHHOMY /i€y HE JI0JKHA [OABEPraThCsl KpUTHKE 3a TO, YTO HE Mojasa
*ajo0y B aJMUHHMCTPATUBHBIA CyJ, IOCKOJbKY, KaK MPU3HAINM caMu BiIacTH PpaHIUM, Takas
xanmoba Oblta oOpeueHa Ha TO, YTOOBI OBITH OTKIIOHEHHOW CYAOM BBHJY 3aKOHOJATEILHOU
3alMThl IIpaBa HAa KOH(UICHUMaNbHOCTh. Biactu @paHiuu ObulM B Kypce peIIUTEeIbHOCTH
3asiBUTEJII YCTAHOBUTH JIMYHOCTh €€ POJHOM MaTepu U HE MOTYT OCHOBBIBAaTh CBOE PELICHHE HA
pacHIMPUTENHLHOM TOJKOBAaHUM JONOJIHUTEIBHOIO MPUHIUNA C LIEIbI0 OOPEMEHUTh Ha OTKa3 B
YZIOBJIETBOPEHUH kaJI0Obl Ha HapyILIEHUE NIpaB B COOTBETCTBUU cO cTrarthell 8 KoHBeHIMM, eciu
TaKue MpaBa He NPU3HABAINCH HAIMOHAIBHBIM 3aKOHOAATEIbCTBOM 10 MPUHATUS 3aKoHa OT 22
auBaps 2002 r. (cM. Beie § 17) moutu yepes 4eTbIpe rojia nocie nojgadu xanoost B Komuccuto.
[Tpu takux ycnoBusix EBpomneiickuil cya He HaXOQUT MPHYMH A HEpecMoTpa peleHus od
OTKJIOHEHUHM NPEIBApPUTEIbHBIX BO3paXeHWW BiacTedl @OpaHUMM, MPEACTABICHHBIX Ha
paccmotpenue B [lanary.

Il. I[Tpennonaraemoe HapyiieHue crarbu 8§ KoHBeHIMH

24. 3asBuUTENb CChUIATACh HA HEBO3MOXHOCTD IOJTYYEHHUS CBEJICHUN O €€ POIHON ceMbe U
Ha TO, YTO € HEe MO3BOJIJIM MCKAaTh MH(OpMalMIO 0 ee JUYHOU ucropuu. OHa ccbulajach Ha
HapyueHue ctatbu 8 KoHBeHLnu, KOTopast IJ1acuT:

"1. Kaxxplii nMeeT npaBo Ha yBaXKEHUE €ro JIMYHOU U CeMEHHON KU3HU...

2. He nomyckaercs BMEIIATENbCTBO CO CTOPOHBI MYOJUYHBIX BJIACTE€H B OCYLECTBIEHUE
ATOrO MpaBa, 3a UCKIIOUEHUEM CIIy4aeB, KOI/la TAKOE BMEIIATENbCTBO MPEAYCMOTPEHO 3aKOHOM
U HEoOXOIMMO B JIEMOKpPAaTHUECKOM OOIIeCTBE B MHTEpecax HaIMOHAIBbHOM 0e30MacHOCTH U
OOLIECTBEHHOI'O MOPsI/IKAa, SKOHOMHUYECKOI0 0JIaroCOCTOSIHUS CTPaHbl, B LENSIX MPEIOTBPALLEHUs
OecropsAKOB WJIM NPECTYIUIEHUH, A7 OXpaHbl 3/710pOBbS WJIM HPABCTBEHHOCTH WM 3alllUThI
mpaB ¥ CBOOO APyTrux JuIl'".

A. IIpumeHnMOCTH
1. JIoBOZIBI CTOPOH

25. 3asBuTenb yTBEpXkAajla, YTO €€ 3alpoc Ha IMpeAcTaBiIeHHEe Cyry0o JIMYHOMN
uHpOpMALlUM O €€ MPOUUIOM M JEeTCTBE MOANaAaeT moja jAeWcTBue cTatbu 8 KoOHBEHIMH.
YcTaHOBJIGHHE TUYHOCTH SBJISIIIOCH HEOTHEMIIEMOM YaCcThIO HE TOJIBKO €€ "JIMYHOM KU3HH'", HO
TaKKe M "CeMEHHOW JKM3HHU' C €€ POJHOM CeMbEH, C KOTOPOH OHa HaJesulach YCTaHOBUTH
HMOLIMOHAJIbHBIE CBSI3U, €CTU ObI €l He ToMelmaio (ppaHIly3CKOe 3aKOHOIaTENIbCTBO.

26. Bnactu ®paHIMK UCKIIIOUNIIN MOCIEIHIO YKa3aHHYIO0 BO3MOXHOCTb, CCBIIAsCh Ha TO,
YTO TapaHTHs MpaBa Ha YBaXKEHUE CEMEHWHOW >KU3HHM B COOTBETCTBUU CO cTaTheil 8 KoHBeHIMU
npeznonaraga cyumiecrBoBanue cembd (cM. [locranosnenue EBpomeiickoro cyaa mo aemy
"Mapkc npotuB benbrun" (Marckx v. Belgium) ot 13 urons 1979 r., Series A, N 31). Xora
IpeLeIeHTHOE NpPaBO M He TpeOdyeT COBMECTHOTO NPOKMBAHHS PA3HBIX YJIEHOB 'ceMbH',
JIOJKHBI  XOTSI OBl CYIIECTBOBATH TeCHble JIMYHbIE CBs3u. CylIecTBOBaHUE CBS3EH,
JEMOHCTPHUPYIOIIUX SMOLMOHAIBHYIO B3aMMOCBA3b MEXY JIBYX JIFOJEH U XKEJIAHUE COXPAHUTH
Tako€ OTHOIIEHHE ObLIM Obl JOCTATOYHBIMU, YTOOBI HAa HUX PACHpPOCTPAHSIIN CBOE JIEHCTBHE
nosiockeHuss Konsenuuu. Ilonoxkennss KoHBeHLIMN yCTaHOBMIIM, YTO NPH OTCYTCTBHM TECHOM
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JUYHON CBSI3U MEXAY JBYMSI 3aMHTEPECOBAHHBIMHU IFOJbMH, MPOCTOW OHOJIOTHYECKOW CBSI3U
HEJIOCTaTOYHO I MPU3HAHUS ceMbe mo cmbiciay ctathil 8 KouBenmmu. Takum o0Opaszowm,
Komuccus Bbickazajla MHEHHE, UTO B CIIy4ae, €CIM YEJIOBEK CTajl JOHOPOM CIIEPMBbI TOJIBKO JJIs
OIUIOJOTBOPEHHUS KEHIIMHBI UCKYCCTBEHHBIM IIyTE€M, 3TO HE JAET JOHOPY IPABO PAaCCUUTHIBATH
Ha ceMeiHyro >ku3Hb ¢ peOeHkoMm (cMm. Pemenuwe EBpomeiickoii komuccun mo sxamobe N
16944/90 ot 8 depasst 1993 r., DR 74). B HactosmeMm nesne Baactu OpaHIUK YCTAaHOBWIIH, YTO
HE CYILIECTBOBAJIO HUKAKON CEMEIHON KU3HHU, IIPElyCMOTPEHHOM cTraThell 8 KoOHBEHIMM, MEXKIY
3asIBUTEJIEM U €€ POJHOW MAaTEpPbIO, MOCKOJBKY 3asBUTENIb HUKOTJA PaHbIIE HE BCTpeyalla CBOIO
MaTh, a IOCJIE/IHSASI B CBOIO OUY€pE/Ib HUKOT]a HE BhIpa)kaja 3aMHTEPECOBAHHOCTH B 3asBUTENIC U
HUKOI'/Ia HE cuuTalla ee CBOUM peOeHKoM. PosiHast MaTh 3asBUTEINS ICHO BhIpa3uiia CBOE KeJlaHue
OTKa3aTbCsl OT HEE U Jlaja COIVIacMe Ha €€ yJOuYepeHHe APYIMMHU JroAbMH. Tolapko ceMeliHas
JKU3Hb 3aBUTEISI U €€ IPUEMHBIX pOJUTENEH OANANaeT oA aelcTBre cTaThu 8 KoHBeHIMU.

27. Bnactn @paHiuy HE OTPULIAJIM, YTO MOHSATUE JIMYHOU JKHU3HH, KOTOPOE YIIOMUHAETCS B
cratbe 8 KoHBEHLMH, MOXET 3aKjo4yaTh CBEIEHHUS, MO3BOJIOIIME YCTAaHOBUTH JIMYHOCTH B
¢u3nueckoM WIM CcoUMaNbHOM cMmbiciie. OHM OTMeTWiaM, 4To B jeie "['ackuH mpoTHB
Coenunennoro KoponesctBa" (Gaskin v. United Kingdom) 3asButens, KOTOpbIi ObLIT OMEIEH
Ha TOTNICYCHHE B PaHHEM BO3PACTE, M3BSIBUII KEIAHUE O3HAKOMHTHCS C KOH(HICHIIUATHHBIMU
CBEJICHUSIMH JIeTIa, B KOTOPOM COJIEPKaINCh OTYETHI 000 BCEX, MOMEIIEHHBIX Ha nomnedeHue. OH
HE CMOT IMOJIYYHUTh JOCTYIl KO BCEM CBEACHMSM, COAEPKAIIMMCS B ITOM JI€N€, MOCKOJIbKY
HEKOTOpBIE COTPYIHUKH OTKA3alUCh MPEJOCTAaBUTh €My BCIO MMEBIIYIOCS Y HUX MH(OpPMAIIHIO
(cm.  IlocranoBnenme Eppomeiickoro cyma mno gneny "lackun mnpotuB CoeauMHEHHOTO
Koponescta" ot 7 utons 1989 r., Series A, N 160). B Hacrosimiem nene Biaactu OpaHiuu He
OTKa3bIBAJIUCh TPEIOCTABUTh 3asBUTENI0 WH(GOPMAIMIO, a MPUHAIM BO BHUMaHUE OTKa3 €e
Marepu OT BO3MOXHOCTH packpblTus ee jauuHoctd. Kak wm B gene "l'ackuH mnpoTus
CoemunenHoro  KoponescrBa"  xanoba 1o  HacTosAwleMy  Jeily  3aTrparuBaeT  JBa
MIPOTHUBOIIOJIOKHBIX ACIEKTa: KEJIaHUE 3asBUTENSI YCTAHOBUTH CBOE MTPOUCXOKACHUE U JKEJIaHUE
JKEHIUHBI, KOTOpasi M3HAYAJIbHO HE XOTeJa pacCMaTpPUBATHCS KaK MaTh 3asBUTENISI, COXpPaHUB
CBOIO JIMYHYIO JXKU3Hb. T€M HE MEHee, 3alpoc 3asBUTENs HE 3arparuBai "cyry0o IHWYHBIX
CBEJICHUH O (€€) IETCTBE, Pa3BUTHH U MPOILIOM", TIOCKOJIBKY €€ IeJIbI0 ObLIO HAJIAIUTh CBA3H C
ee OpaThsiMHU, O YbeM CYIIECTBOBAHHH OHA y3HaNa, KOT/a CTana B3pOCIOW U KOTO OHA paHbIIe
HUKOTJa He Buaena. B 3axmroueHue, BiaacTu DpaHumu 3asBWIMA, YTO 3alpOC 3asBUTENST HE
NMOANAAAeT NOJ MOHATHE "NHU4yHasg >KU3Hb" MO cMbIcy cTarbi § KOHBEHIMH, MOCKOJBKY OH
KacaeTcs CBEICHUM, OTHOCAIIMXCS K POJHOM CEMbE C KOTOPOM €€ pa3aydwsii C Camoro
POXKJIEHUS B CBSI3M C JKEJIaHUEM €€ MaTePH OTKa3aThCs OT HEe.

2. Muenue EBponeiickoro cyna

28. B HacrosmeM aene EBpomnelckuil cyl OTMETHI, YTO LIEJBIO 3asBUTENS SIBISIETCS HE
MIOCTaBUTh IO/ BOIPOC €€ B3aMMOOTHOIIEHMSI C IMPUEMHBIMU POJUTENSIMU, a YCTaHOBUTh
0OCTOATENILCTBA €€ POXKACHUS U OTKa3a OT Hee, BKII0Yas YCTAHOBJICHUS JINYHOCTHU €€ POAHBIX
ponuteneil u OparbeB. Ha aTtom ocHoBanuu EBpomneiickuil cys cuen He0OXOAMMBIM PacCCMOTPETh
JIeNI0 € TOYKH 3PEHUs JIMYHOHM KU3HU, a HE CEMEHHOM, IMOCKOJIBbKY jKajo0a 3asBUTENs OCHOBAaHA
Ha € HEBO3MOXXHOCTHU IMOJIYYHUTh AOCTYN K MH(POPMAIMU O €€ MPOLUIOM U MHBIM CBEIEHUSIM,
OTHOCSIIIIUMCS K OIIPENIETIEHUIO €€ JTMYHOCTH.

29. B cBs3u ¢ 3tuMm EBporneiickuii cya HamoOMHWI, 4TO "cTaThd 8 KOHBEHIMM 3aliuuiaeT
IpaBO Ha JIMYHOCTb M JIMYHOE PAa3BUTUE, U IpaBO yCTAHABIMBaTb M Ppa3BUBATh
B3aMMOOTHOIIEHHUS] C APYTUMHU JIIOJbMH W BHEIIHUM MHUPOM... CoOXpaHEHHE MCUXHYECKOM
YCTOMYMBOCTH B 3TOM KOHTEKCTE SBIAETCS HEOOXOAUMBIM yciaoBHEM 3(P(HEeKTUBHOTO
WCIIOJIB30BaHUS MPaBO Ha yBakeHue nuaHou xku3Hu" (cM. [loctanoBnenue EBpormelickoro cyaa
no aeny "bencaun nporu Coenunennoro KoposesctBa" (Bensaid v. United Kingdom) ot 6
deBpans 2001 r., xxamoba N 44599/98, § 47). O6cToATENHCTBA, OTHOCSIIUECS K JTHYHOMY
Pa3sBUTHIO, BKJIIOYAIOT B CE€0Sl AJIEMEHTBHI ONpEeNeHHs] JTUYHOCTH KaK YelloBeKa M >KU3HEHHO
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BAKHYIO 3aMHTEPECOBAHHOCTH, 3amuinacMyr0 KoHBEHIMEN, B TMOJYy4EHUU CBEICHHM,
HEOOXOIUMBIX JUIsl YCTAHOBIIEHHUSI MPaBIbl O CYIIECTBEHHBIX ACHEKTaX JIMYHOCTH, TAKUX Kak
ycTaHoBJIeHHE JUYHOCTU poautenei (cM. IlocranoBnenue EBpomelickoro cyma mo ey
"Muxkynua npotuB XopBatuu" (Mikulic v. Croatia) ot 7 ¢espans 2002 r., xanoba N 53176/99,
§ 54 u 64). Poxxienue 1 0COOEHHO 0OCTOSITENIbCTBA POXKACHUS SBIISIOTCS YaCThIO JTUYHOU JKU3HU
pebeHka, a 3aTeM M B3pOCJIOro, KoTopas rapantupyercs cratbeil 8 KonBeHmuu. D10 ke
MOJIOKEHUE TPUMEHSETCS U B HACTOSIIEM JIeTIe.

B. [Ipumenenue cratbu 8 KoHBeHIIMHN
1. loBoabI CTOPOH

a) 3asBUTEIIb

30. 3asBuTenp yTBEp)KAajia, yTO OHa 3alluiajga mnpaBa pedeHka. Bo dpaHumm MOXHO
ObUIO TOCTYNaTh, Kak OyaTo OBl MaTepu M HE CYLIECTBOBAJIO, B TO BpeMs Kak B OOJBIIMHCTBE
CTpaH MHpa pOXKIeHHE peOeHKa aBTOMAaTHYECKH YCTaHABIMBAJIO POJICTBEHHBIE CBS3H MEXKIY
MaTepbi0 U POXKICHHBIM €0 peOeHKOM. BBHIy mpaBoBoi (PUKIMK W WCHOJIH30BAHUS IMPaBa Ha
KOH(MUICHIIMATBHOCTh CUMTAETCs, YTO MaTh 3asBUTENIS HHUKOTJa €€ HEe pokana. 3asBHUTEIb
pacckazana, Kak el ObUIO TPYAHO XHUTb, HE 3HAsl CBOETO IPOILIOro, U ’KajJoBajlach HE TOJBKO Ha
MIPOU3BOJIBLHOE BMEIIATEILCTBO B €€ KH3Hb OOBIYHOTO TpaXkJaHWHA, BBI3BAHHOE [EHCTBUEM
CHCTEMBI, HAlpPaBJIICHHBIM Ha COXpaHEHHE KOH(HUICHIMATBFHOCTH, HO W Ha MPOTHBO3aKOHHBIN
OTKa3 BJacTed MpeJOCTaBUTh €i 3ampalirBaeMyr0 HHQPOpPMAIUIO, HECMOTPS Ha TO, YTO OHA
HaXOJWJIach B apXUBE.

31. 3asBuTeNnb yTBEpXkKAaIa, YTO AHOHUMHOE POXKICHUE HE SBISETCS MPABOM KEHILUHBI, a
JIOTIYCKaeTCsl JIMIIb B HCKIIOYUTENBHBIX ciydasx. OHa cka3ajla, 4TO >KEHUIMHBI, KOTOpbIE
U3BSBISIOT KEJaHWE POAUTh aHOHMMHO M OCTaThCsl HEU3BECTHBIMHU, HAXOMATCS B 3aBHCHUMOM
MIOJIOKEHHUH, CTOJIKHYJIUCH C MPOOJIEMaMH, CBS3aHHBIMU C IOHBIM BO3PAacTOM, C TPYAHOCTSIMHU B
TPYIAOYCTPOICTBE, C U30MsAIMel U (PMHAHCOBBIMU 3aTPYIHEHUSMU B CEMbE C OAHUM POJIUTEIIEM
U C JoMalIHell kecTokocThio. 1o cioBaM 3adBUTENS, AHOHUMHOE POXKJIECHUE SIBISIETCS aKTOM
KECTOKOCTH, KOTOPOTO MOKHO JIETKO M30eXaTh: 3a00Ta 0 3/10pOBbE MaTepHu U peOCHKA MOXKET
OCYIIECTBIIATHCS 0€3 HEOOXOAMMOCTH I0JIaraTbCsl Ha MPaBoO Ha KOH(UIEHIMATBHOCTD, KOTOpast
IpPEMATCTBYET peOeHKY y3HaTh CBOE Mpoluioe. B GOJBIIMHCTBE CilydaeB 3aTpyAHEHUS MaTepH,
KOTOpasi HE B COCTOSIHUU 3a00TUTHCA O CBOEM pEOEHKE MOTYT OBITh 00JIErYeHbl OKa3aHUEM eil
HEOOXO/MMOW TIOMOIIM M pa3pelieHueM el TmepenaTh peOeHKa il YCBIHOBJIGHUS, He
rapaHTupys el aHOHMMHOCTH. BpeMeHa, Korja »EHIIMHBI HE MCIBITHIBAIN HUKAKUX YYBCTB,
OTKa3bIBasICh OT peOeHKa, MPOLLIH. B Hamm JHM MHOTME KEHIIMHbI 00pa30Bajii ACCOILUAIIMH.
OO01iecTBO MPOSIBWIO MOHUMAaHUE K TpaBMe, IMOJYYEHHOH Bclie[icTBHE omblTa. HecMoTps Ha
HosBJIEHHE, PEOCHOK HAOO0OPOT NPEACTaBIsUT "SMOLMOHAIBHBIA BKIAA", CTpaHUIA PEAKO
nepeBopaunBaIach M KU3Hb HE IJIa, KaKk Oy/ATO HUYEro HE CIy4YWJIOCh. 3asBJIEHUE O TOM, YTO
MaTh HEOOXOJIMMO YCIOKauWBaTh BO M30ekaHUE JeTOyOMiCTBa, OCTANOCh B MPOILUIOM U CTalo
HeyOeUTEIbHBIM, KaK 0Ka3aJoCh MOCIIEe U3YYEHUs CUTyallud B CTpaHax, e 3allpellieH0 pOKaTh
AQHOHUMHO. 37I0pOBbE MaTEPU U peOCHKA 3alUIAIIOCh BO MHOTHX CTpaHax, He npuleras K mpaBy
Ha KOHQHIEHINATbHOCTh, KOTOPOE MPEMATCTBOBAJIO pEOCHKY Y3HATh CBOE MTPOUCXOXKICHHUE.

32. B coOTBeTCTBUU C I0BOJIAMH 3asiBUTENS, TOT (haKT, uTo peOeHKa Opasu MmoJi OreKy U OH
MOr OBbITh OBICTPO YCHIHOBJIEH HE HMEJI HHMKAaKOro OTHOIIEHUS K BOOPOCY O
KOH(HICHIIMATHHOCTH HE3aBHCUMO OT TOTO 3alpalluBaia JU MaTh COXPAaHEHHsS aHOHWMHOCTH
win HeT. OmaceHue HEKOTOPHIX MPHUEMHBIX POAUTENEH M YUpPEeKJIEHUH 10 YCHIHOBJIEHHIO,
CUMTABIIUX, YTO JIET4Ye YCHIHOBIIATH JleTel 0e3 Mmpoluioro, OblI0 6€30CHOBAaTENbHBIM. TeM He
MeHee, MPUEMHBIX POJUTENEeH MOMXHO YCIHOKOWTbH, YKa3aB, UYTO 3aKOHHOE YCHIHOBJIEHHUE IIO
MIOJTHOMY OpJIepy Ha YCBIHOBJIEHHE HE MOXKET ObITh OTMEHEHO. UTO KacaeTcsi IMOIMOHAIBHBIX
CBs3€H, TO NMOHMMaHWE MPUEMHBIMH POJIUTENIIMU >KEJIaHUS CBOEro peOdeHKa Y3HAaTh CBOMX
POJHBIX POAMUTENEHN U MOAAEPHKATH €TO B UX IIOUCKE MOXKET TOJIBKO YCUIUThH HX.
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33. Xenanue HalWTH KOMIPOMHUCC MEXIY JABYMs INPOTUBOPEUYAIIMMM TOYKAMHU 3pEHUS
OpUBEIO K  MPEeIOKEHUI0O  3aMEHMTh  IMpaBO  POXKaTh  AHOHMMHO  IIPpaBOM  Ha
KOH(HICHIIMATBLHOCTh, OT KOTOPOI'O MOXXHO OTKa3zaTbesi ex post facto. Ho passe cBobona
KEHIMHbl 3aKaHYMBAETCs, KOrJa HauumHaeTcs cBoOona peOeHka? 3asBUTENb CCbUIANACh Ha
npuHLMI, yka3zaHHeli B gene '"l'ackun npotuB CoenunenHoro KoposeBctBa", coryiacHo
KOTOPOMY OpraH, KOTOpbIM OTKpBIBA€T JOCTYN K CBEICHMAM, A IOJIY4EHUS KOTOPBIX
HeoOXxomuMo — corjacue  uMH(poOpMaTopa, JEHCTBYeT B  COOTBETCTBUM C  IPUHIUIIOM
COpPa3sMEpPHOCTH, €CJIM IepelaeT MpaBO MPUHATh OKOHYATEIbHOE PEIIEHHE OpraHy B Cilydae
HEMOJIy4YeHHUs] COrjlacHs WM OTKa3a JaTh corjachue wuHpopMaTopoM. B cooTBeTCTBHH C
JIOBOJIaMU 3asiBUTENS B OOIIECTBE, I/l MPUAAETCsl 0c00ass OTBETCTBEHHOCTh IPU NPOU3BEICHUN
IIOTOMCTBA, POJHAs MaTh, KOTOpasl 1aXKe €CJIM U HE 3aXO0Tella NPUHATh Ha ce0s MaTepUHCTBO HE
MOYKET OTKa3aTbCsl OT HEro, He 00s3aTeNIbHO 3aCIyKHBAaeT TaKOW K€ 3aLUThI, KAK U CTOPOHHUI
uHpopmarop, ynomuHawomuiics B nene "I'ackun nporuB CoeamnenHoro Koponesctsa"'. B
HACTOSIILEM Jiefle He NPUHMMAIMCh HHUKAKHE Mephl, YTOObI YCTaHOBUTH MaTb M BBISCHUTh
OTKa3bIBANACh JIM OHA J0 CHUX IOp BHIETh CBOIO 1M04Yb. HecMoTps Ha TO, 4TO mMOAoOHAs
npoueaypa M ycTaHaBiauBanach 3akoHOM oOT 22 sHBapss 2002 r., 3TO HE YMEHBIIUT YK€
npudrHEeHHOTo Bpeaa. OMHaKo, MO CIOBaM 3asBHUTEINS, HEOIAronpusTHBIM ObUT TOT (hakT, 4TO
HOBbII 3aKOH BHOBb MOJATBEPXKJIall TalHbIE POXKICHMS, TOCKOJIbKY (hOpMabHOE MPaBO MaTepu
Ha KOH(UICHINATBHOCTD OBLJIO BO30OHOBIIEHO. 3aKOH MMEJ IIETbI0 MPEAOTBPATUTH 3asBICHUS
JeTed, POXKIEHHBIX HEM3BECTHBIMU POJAUTENIIMH U BBIOpANO IyTh, HAUMEHEE 3aBUCSILIUI OT
BBIPQXEHHON BOJM. B COOTBETCTBUM € 3TUM HOpMaTUBHBIM akToM DpaHius cnpaBuiach co
CIEP)KUBAaHUEM AaKTHBHBIX JEHCTBHM, HE cJelaB HUYero, 4ToObl OCIAOUTh CTPOrYHO
CEKPETHOCTh, MTOCKOJIBKY HOBBIM 3aKOH YCTaHOBMJI €Il€ TOJIbKO OJHO IPaBO, & UMEHHO IPaBO
ucKaTh Matb. [IOMCKHM OCyLIeCTBISUIMCh ¢ MoMolbl0 HarumoHanbHOro coBera Hmo JOCTYMY K
uH(pOpMaLlUU O JIUYHOM IPOUCXOXKIECHUHU, KOTOPbIA T'apaHTUPOBaAl, YTO MaTh, YbI0 JIMYHOCTh
Heo0XxouMo ObUIO JiepXKaTh B CEKpeTe, Jajla corjacue Ha ee packpeltue pedeHky. Ilopsaok,
ycraHoBiIeHHbIN 3akoHoM 2002 rosa, IpoaoiKail CCbUlaThCs HA YIIOMSIHYThIE MHTEPECH MaTepH,
OpyU SBHOM HapylleHuMM npaB peOeHka: HanuoHanbHbli coBeT He ObUl  YIIOJIHOMOYEH
AHAJIM3UPOBATh MPUUMHBI OTKa3a MaTepH, ONPEAeNaTh, ObLIM JU OHU 3aKOHHBIMH, WJIH, KpOME
BCEr0 MPOYEro, UTHOPUPOBATh OTKAa3, KOTOPBI cuuTaics HEOOOCHOBaHHBIM. OKOHUATEIbHOE
perieHre 00 OTKPBHITUM KOH(MUISHIHAIbHOM HHQOpMAIMK HE MOXET OBbIThb NMPUHATO IOCIE
OLICHKH OTHOCSILIHUXCSI K €Iy MHTEPECOB MATEPH, €CIM OHAa MPOJOJDKAET OTKA3bIBAThCA JaTh
cBoe coriacue. HoBoBBeneHus 3akoHa MPOTUBOPEUMIIN MOJOKEeHUSAIM KOHBEHIUM, MMOCKOJIBKY
3aKOHHOE IIpaBO MAaTEpU OCTAJIOCh HE3aTPOHYTBIM M HE COYETANOCh C INPUHIUIIOM
COpa3MEepHOCTH.

34. 3asgBuTenp ocnapuBalia, 4TO IIPABO YBaXKaTh €€ JIMYHYIO KU3Hb O3HA4allo, 4TO y HEe
ObulM Oosiee BECKHE OCHOBaHMs I IOJIYYEHHUs IpaBa JOCTYyNa K CBEJICHHSIM O cebe, ueM
3asBUTENIb B ynoMuHaBliemcsi Bbimie fene "['ackun nporuB CoenmHeHHoro KoponescTsa'.
Takxe 3aKOHHOCTh €€ TpeOOBaHMs MOATBEPXkAANach B yoOMHUHaBIIeMcs Bolle [loctaHOBIEHUN
no geny "Mukynny npotuB XopBaTuu', B KOTOpoM EBpomneickuii CyJ NpUHSN pEIICHHE B
M0JIb3y peOeHKa paccCMOTPEB KOJUIM3HMIO NpaB peOeHKa U MpaB OJHOTO M3 €ro poauTened, u
yka3zan Ha Hed(h(heKTUBHOCTH CyZ0B XOpBaTHM, KOTOPbIE JIepKajld peOeHKa MPOJODKUTEEHOE
BpEMsI B COCTOSIHMM HEONPEIEIEHHOCTH, pacCMaTpUBasi BOIIPOC O €ro JUYHOCTH.

35. Hakonen, 3asBUTENb KpUTUKOBATI PPAaHIIMIO 32 €€ OTPELIEHHOCTh B PEIIEHUH BOIIPOCA.
O6mensBectHo, uto B cBoeM llocranosnenun mno naeny "X, Y u Z. npotuB CoeIUHEHHOTO
Koponescta" (X, Y and Z. v. United Kingdom) (ot 22 anpenst 1997 r., Reports 1997-11, p. 619),
KOTOpPO€ 3aTparuBajio KOH(DIUKT MEXIy MpaBoM peOeHKa, POXKACHHOIO B MEIULIHUHCKOM
YUPEXKACHUU U OOCIIaHHOW aHOHUMHOCTBIO JOHOpY crepMbl, EBporneiickuii cyn mocTaHOBUII,
YTO TOCYJIapCTBO-OTBETYUK MPOSBIISAIO OCO3HAHKE MPOOJIEMBI, TOCKOJIBKY MPaBO HAXOJWUJIOCH B
nepexoaHoM nojoxeHuu. OHAaKO MMOCTaBIeHHAs MpobiieMa TalHOTO POXKICHHs ObUIa OTINYHA!
roCy/1apcTBO HE MOTJIO MPOSIBIATH OCO3HAHUE MPOOJIEMBI, €CIM, HECMOTPSl Ha TO, YTO Ha KapTy
MOCTaBJIEHBl HHTEPECHl PeOCHKA, OHO PEIIMIIO HE COrjalaTrbcs ¢ MHEHHEM TOoCyAapCTB-4ICHOB
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CoBera EBpombel mo »stomy Bompocy. IlomoOHoe 3xe monoKeHHe HaOIoJanoch U BO
(bpaHIly3cCKOM 3aKOHOJIATENIbCTBE B CBS3HM C MPAaBOM pPOXKaTh aHOHHMHO, JakKe MOCEe M3AaHUS
3akoHa ot 22 sHBaps 2002 .

b) Binactu ®pannuu

36. Brnactu ®panuuu yTBEpKAaiu, YTO MPABO KEHIIMHBI HA XOAATalCTBO O COXPaHEHHUU
dakTa pOXKIACHUS U €€ JIMYHOCTH B CEKPETE YCTaHaBJIMBAIOCh crarheil 341-1 I'paxxmaHckoro
KOJEKCa U  SBISUIOCH  BMELIATEIICTBOM, IPEANHMCAHHBIM  3aKOHOM. BwmemarenbcTBo
IpeceoBajgo 3aKOHHYIO 1eJib, & UMEHHO CMSITYE€HUE CTpecca MaTepH, y KOTOpoWd He ObuIo
CpeAcTB,  YTOOBI  BBIPACTHTH  pebeHka.  [IpemIoXkuB  BO3MOXKHOCTH  COXpaHEHHUS
KoH(uAeHIMansHOCTH, DpaHIus NbITaNnach CONEHCTBOBATh TOMY, YTOOBI >KEHIIMHBI POXKATH B
OJIarONIPUATHBIX YCIOBUSIX, @ HE B OJMHOYECTBE PUCKYS TEM, YTO HE CMOTYT 3a00THUTHCS O
pebenke. Takue cTpeccoBble CHUTyaluu ObuM peaku Bo DpaHuuu (MpUMEPHOE YHUCIO
AHOHUMHBIX poxaeHui coctaBisuio 600 B rox). Biaactu ®@pannuu npociaeauiun 31o 10 1960-x
roJIoB, KOrja poAHasi MaTh 3asBUTENS NPHUHsIA PEUICHUE XOJaTalCTBOBATH O COXPAHEHUU €€
JUYHOCTH B CEKpEeTe, HU KOHTpaleniusi, Hu abopThl HE ObUIM 3aKOHHBIMH B TO BpeMs BO
O@paniuu. B Hamm JHU CylIeCTBYET TPU KaTerOpUM >KEHIUMH, KOTOPBIE XOTSAT POJIUTH
AQHOHMMHO: JIEBYIIKH, KOTOpbIE €II€ HE HE3aBUCHUMBI, JEBYIIKHU BCE €Il€ IPOXXUBAIOIIME CO
CBOMMH POJUTEISIMH U3 MYCYJIbMAaHCKHUX ceMmel, mpuexaBmux u3 CeBepHOU AQpuUKH WU U3
CTpaH, Haxopsmuxcs roxkHee Caxapbl, rae OepeMEHHOCTh BHE Opaka SIBISETCS MO30pOM, U
OTJIEIbHO MPOXKUBAIOLINE S>KEHIINHBI, HCIBIThIBAIOMINE (UHAHCOBBIC 3aTPyIHEHHS (caMble
MOJIOJIbIC, OOJIBIIMHCTBY M3 KOTOPBIX OBLJIO MeHee 25 JeT, ObUIM MaTepsIMH-OJUHOYKAMU;
OONBIIMHCTBY M3 OoJiee cTapliuxX S>KeHIIUH Obuto Oonbmie 35 et W OoJblIel YacThbio
paccTaBIlAecs, pa3BeICHHBIC WM OPOIICHHBIC, HCKOTOPBIC M3 HUX CTaJIH KEPTBAMH JIOMAIITHEH
JKECTOKOCTH U C HECKOJIbKUMHU JEThbMH, HAXOIALUIMMUCS y HUX Ha BocmuTaHuu). Uto Kacaercs
MPUYMH, 3aCTABUBINUX HCKATh KOHQPHUIACHIHMATHHOCTh, TO BiacTH OpaHIWW 3asBUIH, YTO
yKa3aHHbIE PUYHHBI HHOT/IA CKPBIBAIN OoJiee cepbe3HbIe MPOOJIEeMbl, TAKHE KaK U3HACUIIOBAHUE
WJIM UHIIECT, KOTOPBIC HE YKA3aHHBI B JAHHOM UCCJICIOBAHUM.

Takum oOpa3oM, B COOTBETCTBHM C MHEHHEM Biacted DpaHUUU, B CYIIECTBYIOIIEM
NOpsJIKE MPUHUMAJIOCh BO BHUMAaHNE COCTOSIHUE 37I0POBbsSl MaTepu U peOeHKa U MpeciieoBaIach
1enb OOIIECTBEHHOTO 370POBBS, KOTOPBIM, OXpaHss ITUYHYIO >KU3Hb MaTepH, MO3BOJISI
COXpaHsTh MpaBa U cBOOOJBI Ipyrux mtofeil. OH MO3BOJSI MAaTepU MOJB30BATHCSA YCIyraMu
MEAMIMHCKUX YUYPEKIACHHM, a pebeHKa Opaiy Moja OMeKy, YTO 3HAYMIIO, YTO OH MOKET OBITh
YCBHIHOBJIEH 0€3 IPOMEJICHUSI.

37. Uro kacaercsa COpa3MEpHOCTH BMEUIATENbCTBA, TO BiIAacTU DpaHIMU 3aABWIH, YTO
3anpoc pedeHKa o0 MPeJOCTaBICHUH JA0CTYyIa K HHPOPMAIIMU O €r0 JMYHOCTH MOXKET BCTYIUTH B
MPOTUBOPEUYHNE CO CBOOOOM >KEHIIMHBI OTKA3aThCS OT CBOEW POJIM MaTepH HIIM B3STh Ha ceOs
OTBETCTBEHHOCTh 3a pebeHka. CornacHo mnpaBy @®paHIUM MAaTEPUHCTBO CUUTAETCS YacTbIO
JUYHON >KU3HM M oO0NanaeT 3aKOHHOW 3amuToi (cratbs 9 [I'paxmanckoro koxaekca). Ha
OCHOBaHUU 3TOr0 NoJokeHus1 KaccallmoHHbIH Cy/1 MOCTaHOBUJI, YTO OMYOJIMKOBAHUE CBEJACHUM O
OepeMEHHOCTH JKEHIIMHBI, JaKe €CM 3TO W 3aMETHO, SBIAETCS HapylIeHHEeM IpaBa Ha
HENPUKOCHOBEHHOCTh JM4YHOHN ku3HU. B cBoem IlocranoBnenun mo aeny "l'ackuH mpoTuB
Coenunennoro KoponesctBa" EBpomelckuil Ccyn  yKa3al Ha BaXHOCTb COXPaHEHUS
opUIIMaTBHBIX CBEJCHUN B CEKPETE, B CIIydae, MOMBITKH MOJIYYUTh JOCTOBEPHYIO HH(POPMAIIHIO,
U MHTEPECOB TpeTbuX Jull. EBpomeiickuil Cyn Takke MOCTAaHOBHJI, 4YTO, BBUAY OCO3HAHUS
mpoOJeMbl TOCYJaPCTBOM, JOCTYN K WH(OpMAIUU, KOTOPYIO MOKHO IOJTYYUTh TOJIBKO TpHU
cormacun wuH(OpMaTOopa, moamanaer mnoxa naeWctBue cratbu 8 KouBeHnmu. OH Takxke
MMOCTAaHOBMJI, YTO TOCYJAAPCTBO MPOSBUIIO MIOHUMAHKE TIPH KOH(MDIUKTE ABYX JIMYHBIX HHTEPECOB.
OTO NMOHMMAaHHME YCWIWJIOCh B HACTOSILEM JeJie M3-3a TOr0, YTO HE CYIIECTBOBAJIO HUKAKOU
COTJIACOBAaHHOCTH MEXIY €BPOINENHCKUMHU CTPaHaMU IO MOBOAY J0CTYIa pebeHKa K HHpOopMauu
0 cBOeM MpoucxoxaeHuu. Brnactu ®panuuu yrBepkIaid, 4To TPAAULIUMOHHO Toibko Urtanus u
JlrokcemOypr noanepxkuBanu @paHIUI0 B pa3pelIeHUH MaTepH OTKa3aTbCsl PACKPBITH CBOIO
JUYHOCTh TIPU POXKJIEHUU pebeHKa. 3a MOcCieqHHEe HECKOIBKO JIET CIOPBl MO 3TOMY IOBOIY
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BO3HUKIIM B PA3NIUYHBIX CTpaHaX, IJIe aHOHUMHOE POXKICHHE ObLIO 3aKOHOAATEIHHO 3aMpeIieHO,
¢ menpio pedopMupoBaHus Takoro Tmopsaka. B benbrum 3aKoHOMPOEKT, MO3BOJISIONMINN
OyIyluM MaTepsiM X0JaTaiicTBOBAaTh 00 aHOHMMHOM POXICHHUH, ObLIT BHECEH HA PaCCMOTpPEHUE
Cenara 30 cents0ps 1999 r. u MOBTOPHO IPEICTABIICH HA PACCMOTPEHHUE C MOMpaBKaMH 28 mast
2002 r. B I'epmManuy 3aKOHOIIPOEKT, YCTAHABIMBAIOIIMNA CIIOCOOBI PETyIUpPOBaHHUS aHOHUMHOTO
pokneHus ObLT TipeacTaBieH B uoHe 2002 roga. ABCTpHs, B CBOIO O4Yepe/ib, CHsIA 3allpeT Ha
AHOHMMHOE poKJieHue 3akoHOM oT 7 maprta u Jlekperom ot 27 utonst 2001 r.

38. Bnactu ®paHuuu OTMETWIH, 4YTO Jaxe mepen npuHstueM 3akoHa 2002 ronxa
(b paHITy3cKOe 3aKOHOJIATEIbCTBO CTPEMIIOCH YPETYIUPOBATh MPOTHBOOOPCTBYIOIINE UHTEPECHI
Tpemsl crioco0amu:

1) [ToneITKY MOAIEPKAaTh MaTepel, MPUHSBIIUX HA CeOS OTBETCTBEHHOCTh 32 CBOMX JETCH

AJnbTepHAaTUBHAS CHCTEMa OKa3aHHUS IICUXOJOTHYECKOW M COIMAIbHOM MoMouy Oblia
YCTaHOBJICHA 3aKOHOAATEIHHO, YTOOBI MOOMIPSITh MaTepeld, KOTOPHIE OCTABJISIFOT CBOUX JICTECH,
HECMOTPSI Ha TPYJHOE IIOJIOKEHUE, B KOTOPOM OHM HaxoAsTcs. beiBimias cratbs 62 CeMenHOro
KOZCKCa BO3JIOKUJIA OOS3aHHOCTh HA CONMATIBHBIC CIYKOBI TPEIyNpexaaTh Marepei o
pa3IMYHBIX BO3MOXKHBIX CHOCO0AaX MOMOIIM MpH BOocHUTaHMM pebeHka. ColuanbHbIe CIyXKObI
Takke ObUTH 00s3aHBI HHPOPMHUPOBATH MATEPEH 0 BPEMEHHBIX TPEJeiiaX U YCIOBHUSIX, KOTOPBIC
HE00X0UMO OBLIIO COOIIOCTH, €CITU OHU U3BSBIISUIM KEJIaHUE B3SITh CBOUX JIETe 0OpaTHO.

i1) [IpemocraBienne TakuM AETSM JIOCTYTA K ONPEAETICHHON HH(pOpMaIn

[IpaBo monyunTh HEMACHTUDULUPYIOUIYI0 UHPOPMAIMIO O CBOCH MaTepH, OTLEC U JaxKe
JIPYTUX 4YJeHaX POJHOU CEMbU OBUIO JOCTYIHO JETSAM, OT KOTOPBIX OTKA3aJIUCh POAMUTENH, WIH
YCBHIHOBJICHHBIM JIETSIM B COOTBETCTBUU ¢ 3aKOHOM OT 17 wurons 1978 r., mo3Bomsiss TeM cambIM
BOCCTAHOBHUTH CBOE JIMYHOE MPOIILIOE.

ii1) OGecneyeHre BO3MOKHOCTH MaTepy OTKa3aThCs OT MpaBa Ha KOH(DHUICHIIMAILHOCTh

C MomeHTa BCTYIUIEHHSI 3aKOHAa OT 5 uiwonga 1996 1. B cuiy MarepsiM CTajlo MPOIIe
OTKa3aThCs OT CBOEro 3ampoca Ha KOH(PHIEHIUATbHOCTh, IMOCKOJIBKY OH YCTaHaBIIMBAaJ
BO3MOKHOCTh JIJIsi MaTepeid, X0JaTallCTBOBABIIUX O KOH(UIEHIIMAILHOCTH B COOTBETCTBUU CO
ctatbeit 62 CemeilHOro KojJiekca, B JOMOJHEHHE K COOOIIECHUIO HEUISHTHU(PHUIUPYIOIINX
CBEJICHUN, BO3MOXXHOCTh PACKpBITh CBOIO JIMYHOCThH, OOpAaTHBIINCH K mpeaceaarento CoBera
JIenapTaMeHTa, KOTOPBIA MOMKEeH XPaHUTh ATy WH(OpPMAIMIO B CEKpeTe N0 MOMEHTA, IoKa He
MOCTYIIUT 3apocC Ha Hee OT ee PeOCHKa WIIH MTOTOMKOB.

[TocpenctBoM BceX O3THUX TOJOXKEHUNW BHYTPEHHE 3aKOHOJATENbCTBO YCTAHOBUIIO
paBHOBECHE MEX]y 3aWHTEPECOBAHHOCTHIO KEHIIMHBI B HEPACKPHITUU (aKTa POXKICHUS H
peOeHKa B MOJYYeHUU CBEJCHHH O €er0 MPOUCXOKICHHH.

39. Bnactu ®@panuuu 3asiBuid, 4to 3akoH 2002 rojia 3HaYUTENbHO YITYUIINI MePCHEKTUBbI
JIUI], OTKA3aBIIKXCS OT MpaBa Ha KOH(MUICHIIMATFHOCTD. 3asiBUTENb MOT CBOOOIHO MOJIb30BATHCS
MOJIOKEHUSIMH HOBOTO 3aKOHOJATENIbCTBA U oOpamiaThcsi B HalimoHambHBINA COBET MO TOCTYITY K
uH(pOpMAllMK O IJMYHOM MPOUCXOXKACHUU. MeXaHU3M, YCTaHOBJICHHBIH HOBBIM 3aKOHOM,
YIOBIIETBOPSII TpeOOBAaHUS O COPAa3MEPHOCTH, YCTAHOBIICHHBIE TIPEIEACHTHBIM IPaBOM;
O®paHiys y4yuThiBalla MHTEpEChl peOeHKa MyTeM pPeryIupoBaHMs OOCTyma K MHQOpPMAIUH O
MIPOUCXOKICHUH peOeHKa, OJTHOBPEMEHHO YIpOINas /Il MaTepU BO3MOXKHOCTh OTKAa3aThCsl OT
KOH(UICHIIMATFHOCTA. BO-TIepBhIX, MaTepH Mpeiaralioch OCTABUThH MOJOOHBIE CBEJACHUS O €€
JUYHOCTH B 3all€uyaTaHHOM KOHBEPTE BMECTE C HEUJCHTU(OUIMPYIONTUMHU CBEIACHUSMH, K
KOTOPBIM PeOEHOK, MPH KEJTaHUH, MOT TIOTYyYUTh TOCTYN. BO-BTOPHIX, 3HAYUTENbHBIE MOMBITKA
JIeNaJINCh, YTOOBI HAWTH MaTh U TIOJYYHUTh €€ COTJIACHE Ha PACKPBITHE €€ JTUYHOCTH PEOCHKY.
Taxxe ObUTa BO3MOXKHOCTh OMYYUTh KBATU(DUIIMPOBAHHYIO MOMOIIb KaK JTUIAM, TTBITAIOLTUMCS
YCTaHOBUTH CBOE MPOUCXOXKICHHE, TaK U POJHBIM poauTessiM. Bractn @pannun yka3plBaJid Ha
YCTaHOBJICHHE PAaBHOBECHS MEXAY KOJUIM3MOHHBIMU UHTEPECAMU.

2. Muenue EBponeiickoro cyna



40. EBponeiickuii CyJ HalIOMHUJI, YTO, XOT 11eJibl0 cTaThu 8 KoHBeHIMY sIBIIE€TCS 3a1IUTa
JUYHOCTH OT MPOU3BOJIHHOTO BMENIATENbCTBA MMYOINYHBIX BJacTel, OHA HE MPOCTO MPHUHYXKIAeT
rOCy/1apCTBO BO3JIEP’KaThbCsi OT TAKOI'O BMEIIATEIbCTBA: B JIONOJHEHUE K IEPBOHAYAIbHOMY
HEraTUBHOMY BOCIPHUSATHIO TaKXe€ MOTYT OBITh U TO3UTHUBHBIE 00S3aTENIbCTBA, COCTOAIIUE B
(aKTHUECKOM YBa)KEHHH JIMYHOW KHU3HH. JTH 005S3aTEeNIbCTBA MOTYT 3aMMCTBOBATH CPECTBA,
npelHa3HaYeHHbIe JJi1 00ecredeH s TMYHON KU3HU Jake B cepe OTHOIICHUH JII0AeH Mexay
co6oii (cMm. [TocranoBnenne EBpomneiickoro cyna mo gaeny "X u Y nporuB Hunepnangos" (X and
Y v. Netherlands) or 26 mapra 1985 r., Series A, N 91, p. 11, § 23). I'panuna mexmay
NO3UTHUBHBIMUA M HETaTHBHBIMU 0053aTENbCTBAMH TOCYIAapCTBAa B COOTBETCTBHHM CO CTaThel 8
KoHBeHIIMM HE J0MycKaeT TOYHOro ompenencHus. [IpuMeHseMble NPUHLUIBI, TEM HE MEHEE,
SBIISIOTCSL CXOAHBIMHU. B dYacTHOCTH, B 000MX cCilydasix HEOOXOIMMO YACTUTh BHHUMAaHHE
PaBHOBECHIO, KOTOPOE TOJIKHO OBITh YCTAHOBJIEHO MEXAY KOJUIM3MOHHBIMH MHTEpPECAMU; U B
o0oux ciyyasx TOCYIapCTBO IIPOSIBJIET OCO3HAHME Jena (CM. YIOMHUHABIIEECS BBILIE
[TocTanoBnenne EBponetickoro cyaa no aeny "Mukynud npotuB Xopsatuu', § 58).

41. 3asgBuTeNb JKajoBallaCh Ha TO, 4YTO (PAHIY3CKOE 3aKOHOAATEIHCTBO HE CMOTJIO
o0ecreunTh yBa)KEHHE JHMYHOM >KM3HH, U KOTOPOE TOJBKO MPEMSITCTBOBAIO JEHCTBUSM IO
YCTAHOBJICHHIO MAaTEPHHCTBA NPU HAJIMYUHM XOJaTaiicTBa MaTepu O KOH(PHUICHIMATBHOCTU H,
KpOME TOr0, 3alpelano YUYPEKICHUIO TI0 OXpaHe JIeTCTBA U APYTrUM OpraHaM, KOTOpbIe MOTJIU
COOOUINTDH TaKUe CBEACHUS, IPEAOCTABIATh HACHTU(DUITUPYIOILYIO HH(OPMAIIHIO O MATEPH.

42. Tlo muenuto EBpormeiickoro cyaa, iroad "HMEIOT OCOOBI HMHTEpeC, OXpPaHSIEeMBbIi
KonBennueii, B moimydeHnrn uHPOpMAIMKA, HEOOXOAWMOW JUIsl BBIACHEHHS CBEICHHHA 00 HX
nerctBe W pasButum'. B coorBercTBMM C kanmobor "T'ackuH mpotuB COEIMHEHHOTO
KoponescTBa" o mpaBe gocTymna K MpoLeccyaabHbIM JTOKYMEHTAM, COCTaBICHHBIM B OTHOIIEHUU
HEr0 COIHUAIBbHBIMU CIYXO0aMH - OH IOCTpajal OT IICHMXOJIOIMYECKOH TpaBMbl, CTaBIIEH
Pe3yJIbTaTOM HENPaBUIILHOIO JIEUEHUS, KOTOPOMY OH IOJBEPICs B FOCY1apCTBEHHON OOJIbHUIIE -
EBponeiickuii cy MoCTaHOBUIL:

"... KOH(UIEHINATBHOCTD MyOIMYHBIX JOKYMEHTOB UTPAET BaXKHYIO POJIb TPU MOTYyICHUN
OOBEKTUBHONH M JIOCTOBEpHOW uWHPOpMANUU, H... Takas KOHPUIACHIHUATIHLHOCTh TaKkKe
HeoOXxoauMa NSl 3allUThl MHTEPECOB TPEThbUX JHIl. B cOOTBETCTBUM € MOCIEAHUM acCIEKTOM
cuctema, nogo0OHasi OpUTAHCKOM, KOTOpasi OTKPHIBAET JOCTYM K JOKYMEHTaM B 3aBUCHMOCTH OT
corjacus Ha 3TO JETIOHEHTAa, B MPUHIUIE MOXET CUMTAThCS CPaBHUMOW ¢ 00s3aTeNbCTBaMU,
yYCTaHOBJIEHHbIMH cTaThedl § KoHBeHIMM, NpuUHUMas BO BHHUMAaHHUE OCO3HAHHE 3TOTO
rocyapcTBOM. EBpONENCKUI Cy/l CUEll, YTO B COOTBETCTBUHU C TAKOM CUCTEMOM MHTEPECHI JINLA,
MBITAIONIETOCS TMOTYYUTh JOCTYN K MHGOPMAIUU O €ro JIMYHOW M CeMEHHOM KHU3HH, JOJKHBI
OXPaHSATHCS, €CIIU JETOHEHT UH(pOpMaLlMM HEAOCTYIIEH WM OTKAa3bIBAeTCs J1aTh CBOE COIJIACHE.
[TonoGHast cuctemMa COOTBETCTBYET TMPUHIMIY COPAa3MEPHOCTH, €ClU  0oOecreynBaeT
BO3MO>KHOCTh HE3aBHUCHMBIM OpraHaM MPUHATH pPelieHre 00 OTKPBITUU JOCTyNa K nHpopmauu
B CiydYasX, KOrja JCTMOHEHT He JaeT OTBeTa WM OTKa3bIBaeTcs 1arh cornacue...” (§ 49
[TocranoBnenus; cMm. Takxe I[loctanoBnenue EBpomneiickoro cyma mo neny "M.G. mpoTus
Coenunennoro Koponescra" (M.G. v. United Kingdom) ot 24 cents6ps 2002 r., xanoba N
39393/98, § 27).

B nene "Mukynuu npotuB XopBaTuu'" 3asBUTENb - MATHIECTHSS JE€BOYKA - ’KaAJIOBAJIaCh Ha
JUINTETIbHOE PAacCMOTPEHHE HCKa O MPHU3HAHUM OTILIOBCTBA, KOTOPBIN OHa Mojaja BMECTE CO
CBOEH MaTepplo, M HA HEJOCTAaTOYHOCTh IPOIECCYaJbHBIX CpPEJICTB B IpaBe XOpBaTHUH,
00s13pIBaOMUX Tpeamnoaaraemoro otmna npoitu Tect JJHK B cOOTBETCTBUU ¢ MOCTaHOBIECHUEM
cyna. EBpomeiickuil cyn paccMoOTpen KOJUIM3MIO BaXKHBIX HMHTEPECOB JIHMIA B IOJNYyYEHUU
CBEJICHUM HEOOXOIMMBIX JJIi YCTAaHOBJIEHUS MCTUHBI, KacalolleWcs ero Wih ee JIMYHOCTU, U
3aMHTEPECOBAHHOCTH TPETBbUX JUI, OTKA3bIBAIOIIMXCA OBITh MPUHYXKJACHHBIMH TPOUTH
MEAMIIMHCKOE OCBUJIETENbCTBOBaHHE. OH pelns, 4YTO TOCYIapCTBO JOJDKHO YCTaHOBUTH
aNbTePHATUBHBIA CMOCO0, MO3BOMSIONINI HE3aBUCHUMOMY OpraHy YCTaHaBIMBATh OTIIOBCTBO
6osnee ObicTpo. OH MOCTAaHOBWIJ, YTO MMEJIO MECTO HapylUIeHHe MPUHLHUIA COPa3MEPHOCTU B
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OTHOLIEHUH HMHTEPECOB 3asBUTENS, KOTOpas HAaXOAWIach B JJINTEIbHOM HEBEJIEHUU O CBOEM
auaHOM cTartyce (§ 64 - 66).

43. EBpomneiickuil cya OTMETWI, 4TO 3asBUTENM ['ackuH ¥ MUKy/INY HaxOJUIUCh B
MOJIOKEHUU OTJIMYHOM OT MOJIOXKEHMS 3asABUTENs N0 JNaHHOMYy pneny. Crnop o noctyne kK
UHPOPMALIUK O TPOUCXOXKACHUU U O JTMYHOCTH POJTHBIX POJIUTENCH HE TOXKIECTBEHEH CIIOpY O
JOCTyIEe K apXUBHBIM CBEACHUAM O pPEOEHKE, HAXOAUBIIEMCS Ha TOMNEYEHHH, WIH CIOpY O
JIOKa3bIBaHUM IPEANOIaraéMoro OTLOBCTBA. 3asBUTENb I10 HACTOSIIEMY J€ly SBIsAETCS
yIO4YEepEHHBIM PEOCHKOM, KOTOPBIN MBITAETCS HAWTU JPYTOro YelOBEKa - CBOIO POJHYIO MaTb,
KOTOpasi OT Hee OTKa3ajlach IPHU POKJIECHUU U KOTOpas XOAaTaliCTBOBala O COXpPaHEHHM B
CEKpeTe CBEJICHUU O €€ pOXKIACHHHU.

44. Tlonstne "kaxaeid" B cratbe 8 KoHBeHIMH mpuMeHsieTcss Kak K peOeHKY, Tak U K
Marepu. C OJHOW CTOpPOHBI, JIFOJAM UMEIT IPaBO 3HATh CBOE MPOUCXOXKJECHHE, 3TO MPABO
IIPOUCTEKAET U3 PACILIUPUTEIBLHOIO TOJKOBAHUS MOHATUS JIMYHON KN3HU. JKU3HEHHBIH UHTEpEC
peOeHKa B ero JMYHOM pa3BUTUH npu3HaeTcs KonBeHiueil (cM., cpeiu Ipyrux MnpereieHToB Mo
nanHOMY Bompocy, ITocranosnenne Esponeiickoro cyna no neny "Moxauncen nporus Hopserun"
(Johansen v. Norway) ot 7 aBrycta 1996 r., Reports 1996-I1I1, p. 1008, § 78; ynoMmuHaBiieecs
Bbiie [locranoBnenune EBpomeiickoro cyna mo aeny "Muxynuy npotuB Xopatuu', § 64;
[TocranoBnenune Eppomeiickoro cyma mo geny "Kyruuep mnpotuB I'epmanuu" (Kutzner v.
Germany) ot 26 depais 2002 1., xamodba N 46544/99, § 66). C npyroii CTOpOHBI, HEIb3s
OTpULIATHh IPaBa XEHUIMHbl HA AHOHMMHOE POXKIACHUE B COOTBETCTBYIOIIEM MEIUIIMHCKOM
YUPEXKJIEHUU C LENbI0 COXpPaHEHUs 370pOBbs. B HacTodleM jaene MaTh 3asBUTENS HU pa3y He
HaBeIlajia CBOIO JI0Ub B OOJBHUIIE U OTHOCHIJIACH C a0CONIOTHBIM Oe3paziuuueM K pa3iydeHUIO
(cM. Bbiue § 12). Takke He mpearnonaraercs, 4TO OHA BIIOCJIEACTBUHM BbIpakaja >KeJaHUE
BCTPETUTHCA € JOUEPhI0. 3anaueil EBporelickoro cyaa sBiseTcsl He OCYAUTh TaKOe MTOBEJACHUE, a
IIPOCTO MMETh €ro BBHIY. JIBa KOJUIM3MOHHBIX HMHTEpEca, ¢ KOTOpbIMU EBporneickuil cyn
CTOJIKHYJICS B 3TOM JieJie, HE OYEeHb JIETKO yperyiupoBaTh; 0ojiee TOro, OHHU 3aTparuBaioT HE
B3pOCJIOTO M peOCHKa, a ABYX B3POCIBIX, KXl M3 KOTOPBIX 00Jamaer cBoed coOCTBEHHOM
¢BOOOOH BOJIM.

B nononHenune kK 3TOMy KOHQJIMKTY HWHTEPECOB IMpoOjeMa aHOHUMHOIO POXKICHHS HE
MOJET OBbITh pElIeHa OTAEIbHO OT BOMNPOCAa O 3alllUTe MHTEPECOB TPEThUX JIMI: MPHEMHBIX
poauTenen, OTUa U IpYyrux WIEHOB POJHON ceMbu. B cBs3u ¢ Tem EBponeickuil cya OTMETH,
4TO ceifuac 3asBUTENIO TPUALATh BOCEMb JIET, yl0UepeHa OHa Obula B BO3pacTe YeThIpEX JET, U
TE€M, YTO HECOTJACOBAHHOE PACKPBITHE CBEIACHHM MOXKET IOBJIEYb CYILIECTBEHHBIH PUCK, HE
TOJIBKO JUIsl MaTepH, HO U JUIsl IPUEMHOM CEMbH, KOTOPasl BBIPACTHUJIA 3asIBUTENS, a TAKXKE JJIA €€
POJIHOTO OTIIAa M POJHBIX OpaTheB, KaXKJbI M3 KOTOPHIX TOXKE UMEET IMPAaBO Ha YBa)KEHHUE €ro
JIMYHOU U CEMEVHOM KU3HMU.

45. Takxe Ha KapTy IIOCTaBI€H U JIpyrol HHTEpPEC, IOCKOJIbKY (PpaHIly3cKoe
3aKOHOJIATeNIbCTBO HMMEET IeNIbI0  3allUTUTh 3J0pPOBbE MaTepu U pebdeHKa BO BpeMs
OepeMeHHOCTH W H30exaTh a0OpTOB, OCOOCHHO HE3aKOHHBIX, a TaKXKe 3allUTUTh JAETeH OT
HECOOJIOICHNs 3aKOHHOW Tpoueaypsl oTkaza. [IpaBo yBakeHMs mpaBa Ha >KW3Hb, HaUBBICIIEH
LIEHHOCTH, rapanTupyeMoi KoHBeHIMen, BIseTcs IpUOPUTETHOM 3a1adeil Binacte GpaHuun.

ITpu nog06GHBIX OOCTOATENBCTBAX BOIPOC, HA KOTOPBIN JOJDKEH JaTh oTBET EBpomneiickuii
CyJl, 3BYYHT CIIEIYIOIIUM 00pa3oM: MOJApa3yMeBaeT JId MPaBO HA WHPOPMAIHIO OOSI3aHHOCTH
oOHaposioBaTh cBeieHUsA? OTBET HAa HErO MOXKHO HAaWTH MpPU TOJKOBAaHUM 3aKoHA OT 22 sSHBaps
2002 r., 0cOOEHHO B OTHOILIEHUU OCO3HAHUS MPOOIEMBI TOCYIaPCTBOM.

46. EBponelickuii cyJ] HallOMHHJI, YTO BBIOOP CPE/ICTB, UCIOJIb3YEMBbIX JJIs1 0OeCTIeYeHUs
cooTBeTcTBUSl cTaThe 8 KoHBEHIMHM B cdepe B3aUMOOTHOLIEHUN MEXIy JIIOJIbMHU SBISETCS
IIPEIMETOM 3aMHTEPECOBAHHOCTH JIOTOBAapHMBAIOIIMXCSA TrocyAapcTB. B cBi3m ¢ 3TuUM
CYIIECTBYIOT Pa3IMYHbBIE CITOCOOBI oOecrieueHns "yBaK€HUs JTUYHOW >KM3HU", U 00s3aTEIhCTBA
rocyJapcTBa 3aBUCIT OT OCHOPUMOIO acleKTa JMYHOW KM3HM (CM. YIOMHHABILEECsS BBIIIE
[TocTanoBnenune EBpomnetickoro cyga mo aeny "X u Y nmporuB CoenuaenHoro Koponescrsa", §

24).
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47. EBponelickuii cysl OTMETHII, YTO B OOJIbIIMHCTBE JlOroBaprBaIOLIMXCS TOCYapCTB HET
MOXO0KEro 3aKOHOATEIHCTBA, KOTOPOE MOTJIO OBl IPUMEHAThCA BO DpaHIuu, 10 KpaitHel Mepe
B OTHOIICHHWU TOCTOSHHOH HECNMOCOOHOCTH peOeHKa YCTaHOBUTH POJCTBEHHBIE CBSI3U C €ro
POJIHOM MaTephio, €CIM OHA MPOJIOJDKAET XPAHUTh B CEKPETE OT POXKJIEHHOTO peOeHKa CBElICHUs
o cebe. EBpormelickuii cya ykazana, 4TO HEKOTOpbIE I'OCYJapcTBa HE HalaraloT Ha POJHBIX
poauTeneld 0O0S3aHHOCTH COOOIIATh CBeleHUs O cebe Mpu pOXKIECHUU pebeHKa W UYTO B
pa3IMYHBbIX CTpaHaX, KOTOpbIE BEIM CIOpPbI O MpPaBE Ha aHOHUMHOE POXKJIECHHE, UMEIU MECTO
OTKa3bl OT JeTel. B cBeTe He TOIBKO Pa3IMYHOCTH MPAKTHKHU B PA3JIMYHBIX IIPABOBBIX CUCTEMAX
U TpaauIMsaX, a TakXKe BBHUIY BO3POXKICHHS pPa3IMYHBIX CHOCOOOB OTKa3za OT JeTei,
EBponeiickuii  cyn  mOpuiien K - BBIBOJY, YTO TOCYAAapCTBa  JOJDKHBI  MPOSIBUTH
3aMHTEPECOBAHHOCTD, YTOOBI ONPENIENNUTh, KAKHE €CTh CIOCOOBI B UX MpPaBe, KOTOPHIE MOAXOIAT
JUIst oOecrieyeHus paB, rapaHTUPOBaHHBIX KoHBEHIIMEH.

48. EBpomneiickuil cys OTMETWJI, YTO B HACTOSIIEM JEJi€ 3asBUTEN0 ObUI MPEJOCTABICH
JIOCTyN K HeuAeHTU(uuupyoomeid nHhopMalud 0 ee MaTepu U poJHON ceMbe, KOTopas Morja
IIOMOYb B TIOUCKE HEKOTOPBIX €€ IPEJKOB, OJJHOBPEMEHHO OOEcleunBas 3alluTy MpaB TPETbUX
JULL.

49. K Tomy xe, obecrieurBasi IpaBO MaTepu Ha aHOHUMHOE POXKJICHHUE, CUCTEMa, HETaBHO
yCcTaHOBJIEHHass BO @DpaHIUHU, COBEPIICHCTBYET BO3MOXHOCTh OTKa3aTbCs OT IpaBa Ha
KOH(HICHIIMATBHOCTD, KOTOPYIO, KaKk Oy/eT Mo37Hee CKa3aHO, OHH IOYUWIIH €Ie 10 IPUHATHUS
3akona ot 22 suBaps 2002 r. HoBblif 3aK0H ympomiaeT mnpouexypy noucka uHbOpManuu o
OMOJIOTUYECKOM TPOMCXOXKJIEHUU 4YeJoBEeKa C yupexaeHueM HaumonanbHOro cosera Io
JIoCTyny K MH(OpMAalUU O JUYHOM MPOUCXOXAEeHUU. HalmoHanmbHBIM COBET - HE3aBUCHUMBIN
opraH, B KOTOpbI BXOJAT MNPEACTABUTENN CyNEeOHOW BIIACTH, MPEACTABUTENM aCCOLUALUM,
3aMHTEPECOBAHHBIX B IMpPEAMETE CIOpa, M JIIOACH, HMEIOIIUX BBICOKYIO MPAKTUYECKYIO
KBaIM(UKALMIO B CIIOPHOM BOIIpoce. 3aKOH YK€ BCTYHNWJ B CUIYy, U 3asiBUTEIb MOMKET
BOCTIOJIb30BaThCSl €0 TOJOKEHUSIMHU, YTOOBI MOJAaTh 3ampoc 00 YCTAaHOBIECHUH JMYHOCTH €€
MaTepH, MpH TOTYYEHUH COTJIACHs MOCIEAHEH, YTOOBI 00ECIeUnTh COTJIACOBAHHOCTh €€ TpaBa
Ha 3allUTy M 3aKOHHBIA 3ampoc 3aaBuTens. Henb3s HCKIOYaTh BO3MOXXHOCTH TOrO, 4YTO
3asiBUTENIb CMOKET MOJYyYUTh HCKOMYIO HMH(OpMaluio B HoBoucledeHHOM HarmoHnaabHOM
COBETE.

@paHIly3CKOe 3aKOHOJATENbCTBO CTPEMHTCSI YCTAaHOBUTH DPABHOBECHE U OOECIEYUTh
COpPa3MEpPHOCTh KOJUIM3HOHHBIX MHTEPECOB. EBpONEHCKUI Cyl B CBA3M C 3THUM OTMETHI, 4TO
rocyapcTBa JOJDKHBI CaMHM  ONpEAeNaTh Haubosee NOAXOASIINE s JIOCTHXKEHUS
YperyJIMpoBaHus cropa cpeactsa. EBponeiickuii cyn cuen, yto Binactd @paHuuy He MPECTYNUIN
npesenbl YCMOTPEHUS, KOTOpble OBLIM 3aTPOHYTHI IPH PACCMOTPEHUHU CIOKHOTO BOIIpOCa O
JIOCTyIe K MH(POPMALUU O CBOEM INPOUCXOXKJIEHHH - BOMPOCA, KOTOPBIH 3aTparMBaeT MpaBo
YyeJIoBeKa 3HaTh CBOIO MCTOPHIO, BEIOOP POJIHBIX POAUTENEH, CYIIECTBYIOIINE CEMENHBIE CBSI3U U
MPUEMHBIX POJUTEIEH.

CrnenoBaTenbHO, HapylIeHUe cTaTb § KOHBEHIIMHM HE UMEJIO MECTa.

III. IIpeanonaraemoe Hapyuienue crarbl 14 KonBenuuu,
B35ITOI B COBOKYIHOCTHU €O cTaTheil 8 KonBenuun

50. 3asBuTens yTBEpXKJana, YTO TMPaBO Ha KOH(PHUIEHIIMAIBHOCTh, OXPAHIEMOE BO
®paHuMH, ABISETCS JUCKPUMUHHUPYIOIIMM B YaCTH MPOUCXOKIEHUS, YTO MPOTUBOPEUYUT CTATHE
14 KonBeHumu, KOTOpas riacur:

"[lonp30Banme mMpaBaMu M CBOOOJAMU, TPU3HAHHBIMU B HacTosmel KoHBEHINM, TOKHO
OBITH OOecrnieueHo 0e3 Kakol Obl TO HU OBLIO JUCKPUMHHAIIMU IO TMPHU3HAKY I10JIa, PacChl, I[BETa
KOXH, SI3bIKA, PEJIUTHH, TOJUTUYECKHX WJIM WHBIX YyOeXKJICHUH, HAIMOHAIBHOTO WIH
COIIMAIILHOTO ~ MPOUCXOXKIEHUS, MNPUHAMIECKHOCTH K  HAUMUOHAIBHBIM  MEHBIIMHCTBAM,
MMYIIECTBEHHOTO TIOJIOKEHUS, POXKACHUS WIIH T10 JIFOOBIM UHBIM TTPU3HAKaM'".
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51. Ccputasice Ha 3amper, CyObEKTOM KOTOPOro OHa Oblja, 3asBUTENb YTBEp)KIasla, YTO
cTajia )KEPTBOW 3ampeToB Ha MOJydeHHEe COOCTBEHHOCTH OT CBOCH POJIHON Marepu, HE3aBUCUMO
OT BBITOJIbI, KOTOPYIO OHa MOIJIa MOJY4YUTh B pe3ynbrare ynouepeHus. OHa ccbliajach Ha
[TocTanoBnenune EBporeiickoro cyna mo aeny "Mapkc npotuB benbrun" (ot 13 urons 1979 r.,
Series A, N 31), yrtBepxnas, uto EBpomeiickuii cya TOCTAaHOBWI Hajauyue QaxTa
JUCKPUMMHAIIMY B OTHOLIECHUY 3asiBUTENS BBUJY TIOJIHOTO 3alpelEHUs [1paBa HacaeA0BaHUs U3~
3a XapakTepa POJACTBEHHBIX CBSI3EM.

52. Brnactu ®@paHuuy 3asBWIN, YTO IO HACTOSIIEMY JI€Ty HE JAENaIOCh HUKAKUX Pa3Inuui
B oTHoumeHuu. llonoxkeHue peOeHka, Korza marh OTKaszajgachb OT HEro, HE CpPaBHUMO C
MOJIO’KEHUEM JIeTeH, YbM POJIUTENH B3sUIM Ha ce0sl OTBETCTBEHHOCTH 3a HUX. KpuTika Obuia Obl
BO3MOXHA €ClM OBl JENanoch pa3iidhe B OTHOIIECHHHM K JIETSIM, POXKICHHBIM B YCIOBUSX,
perynupyemMbix ctatbeit 341-1 I'paxganckoro kojekca. OqHaKo 3TO HE ABISETCS TEM JICJIOM, B
COOTBETCTBUM C KOTOPBIM TOJOOHBIE IOJOXKEHUSI MOTYT IIPUMEHATHCS KO BCEM JIETSM,
JKEJAIOIMM  YCTAaHOBUTH CBO€ TMPOUCXOXKJIECHUE, MaTepu KOTOPBIX XoJaTailcTBoBaiu 00
OCTaBJICHUH UX JIMYHOCTEU B CEKpETE.

53. Bnactu ®pannuum 3asBuiv, 4to eciau EBpomeickuil cyn mpu3HAeT, 4To peOeHOK
MOJIBEPIaJICsl JUCKPUMHUHALIMU 110 MPU3HAKY NPOUCXO0KIEHUS Ha OCHOBAaHUM HEMPEJOCTaBICHUS
€My CBEJICHUU O €ro MPOUCXO0KICHUHU, TaK KaK 110 3TOMY IIOBO/Y MUMEJIOCh X0/1aTalilCTBO MaTepH,
TO pa3HMLa B OTHOUIEHMM OblIa OIpaBJaHa, IMOCKOJbKY 00 3TOM TroBOpUT craThsi 341-1
['paxkiaHCKOro KoJiekca M OTOMY UTO ObLIO YCTAHOBIIEHO PABHOBECHE MEXKIY HUCIIOJIb3yEeMbIMHU
CpEACTBAMHU M IIpecienyeMo ueisbto. B atol wactu Binact PpaHUMM CCHUIAIMCH HAa CBOHU
MpeAbIIYyLIUE JOBOIBI.

54. EBpomneiickuii cyl HATOMHUWII, YTO B COOTBETCTBUU C YCTAHOBJIEHHBIM KOHBEHIITMOHHBIM
NpeleAeHTHbIM MpaBoM cTaTbs 14 KOHBEHLMM TOJBKO JOMOJHSET JPYIHE€ CYLIECTBEHHbIE
nosio>keHns Konsenuuu u [IporokosioB k Hell. "OHa HE MOJKET CYIIECTBOBATh HE3aBUCUMO, OHA
NEHCTBYeT TOJBKO COBMECTHO C MOJIb30BAHMEM MpaBaMH U CBOOOAaMH', rapaHTHUPOBAHHBIM
TUMHU TNOJOKEHUSIMHU. XOTs MpuMeHeHue ctaTtbu 14 KoHBeHIMM He MperoiaracT HapyIlIeHUs
3TUX MOJIOKEHUH - 3/1€Ch-TO U MPOSIBISIETCS €€ HE3aBUCUMOCTh - OHA HE MOXET IPUMEHSTHCS,
€CJIM CIIOPHBIE BOIIPOCHI HE IMOANAAAOT IMOJ €€ AEHCTBHE. EBPONENCKHI Cyl OTMETHII, 4TO
00CTOSITENHCTBA 0 IAHHOMY JIeNTy IONAAaroT 1o AeiicTBre cTatbu 8 KoHBeHIMH (CM. BBIIIE §
29) 1 9TO, COOTBETCTBEHHO, CTaThsl 14 KOHBEHIIMN TaKkKe MPUMEHUMA.

55. EBpomeiickuii cyn OTMETHI, 4YTO TpH TMOJb30BAaHMM TpaBaMU U CBOOOJaMH,
rapanTupoBaHHbIiMH KonBeHnuei, ctatbs 14 KoHBeH1IMM o0ecrieunBaeT 3aluTy OT pa3IndHOro
OTHOILEHMS K JIIOASM, HaXOJAIIMMCS B MOXOXKEH CUTyaluu, 0e3 0OBbEKTHBHOTO U Pa3yMHOIO
ocHoBaHus. (cMm. [locranoBnenune EBpomnetickoro cyna mo neny "Cambsrepo Jla CunBa Myta
npotus [lopryramuun" (Salgueiro Da Silva Mouta v. Portugal) ot 21 nexabps 1999 r., xano6a N
33290/96, § 26).

56. EBponeiickuii CyJ OTMETHII, YTO B OCHOBE KaJI00BI 3asBUTENS HA OCHOBAHUU CTaThu 14
KoHBeHIIUN JEKUT €€ HEBO3MOXHOCTh YCTaHOBUTH CBOE€ IIPOMCXOXKJIEHUE, a HE >KeIaHue
YCTaHOBUTH POJICTBEHHBIE CBS3M, KOTOpPbIE MO3BOJUIM OBl €l 3asABISATH O CBOMX IpaBax Ha
HacjeaoBaHue. EBpomelckuil cya cden, 4To B HACTOSIIEM Jelie Kajoba 3asBUTENS Ha
JUCKPUMHUHALIMIO B CBSI3M C HEMIPEJOCTABIEHUEM CBEJICHUN O JINYHOCTH €€ MaTepH, XOTs U Oblia
IIpeJICTaBJIeHA C APYroil CTOPOHBI, HA CAaMOM JIeJie Takas K€, YTO M yXe pacCMOTpEHHas kajola
o HapymeHuu crtatbu 8 KonBeHuuu. B wutore, EBpomeilickuil cya cuen, 4yTo 3asBUTENb HE
MoJIBeprajach JAMCKPUMUHALMU MO TPU3HAKY POJCTBEHHBIX OTHOIIEHUH, MOCKOJBbKY, BO-
MEPBBIX, OHA O0JalaeT POJCTBEHHBIMU CBSI3SIMH CO CBOMMH MPHEMHBIMH POJIUTENSIMH U
OyIylIuM MpaBoM Ha UX COOCTBEHHOCTh U UMYIIECTBO, U BO-BTOPBIX, OHA HE MOXKET >KaJI0BaThCS
Ha TO, YTO CHUTyallUsl C €€ pOJHOM MaTephpl0 CpPaBHMMA C IIOJIO)KEHHEM [JETEH, KOTOpBIE
MOJIb3YIOTCSl YCTaHOBJIEHHBIMH POJICTBEHHBIMH CBSI3SIMU C POJIHOM MaTephlo.

C yderom BblIEN3I0)KEHHOTO EBpoOneNcKkuil cya MNpuIlen K BBIBOAY, UYTO HApyLIEHUE
cratby 14 KoHBeHIMY, B3SITOM B COBOKYITHOCTH €O cTaTheil 8 KoHBeHIIMU, HE UMENIO MecTa.
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HA 5TUX OCHOBAHUAX CY /:

1) eanHOIIIACHO OTKJIOHWI NIpEABapUTENbHbBIE BO3paxkeHUs BiacTell Opaniumy;

2) NOCTAaHOBUJI IECATHIO TOJIOCAMU IIPOTHB CEMH, YTO HapyuleHue craTbi 8 KoHBeHIMN He
HUMEJ0 MECTA;

3) MOCTaHOBMJI ECATHIO FOJOCAMH IIPOTHB CEMH, YTO HapylieHue cratbu 14 KoHBeHuuw,
B35ITOM B COBOKYITHOCTH €O cTaTheil 8 KoHBEeHIIMM, HE UMENIO MECTa.

CoBepiieHO Ha aHTIMHACKOM W (PpaHIly3CKOM sI3bIKaX W orjameHo Bo J[Bopie mpas
yenoBeka B CtpacOypre 13 despans 2003 r.

[Ipencenarens Cyna
Jroumyc BUJIBJIXABEP

Cexperapp-Kaniyep Cyna
[Ton MAXOHUA

B cooTtBercTBHM ¢ myHKTOM 2 cTtaThu 45 KoHBeHUIMH U MyHKTOM 2 nipaBuia 74 Periamenra
K HacTosieMy [locTaHoBIEHNIO TPUIIAralOTCs CAEAYIOMNUE 0COObIE MHEHUS:

a) coBnajaroiiee Mmuenue cyapn X.JI. Pozakuca;

b) coBnanaroniee muenue cynei I'. Pecca u I1. Kypuca;

c) coBnaaaromiee MmHeHne cyapu X.C. ['pes;

d) coBmectHOe ocoboe mHenme cynmed JI. BumbpaxaGepa, capa Hwukomaca bparma, k.
bonemnno, JI. JIykaiineca, . Ka6pana baperro, ®@. Tronbkenc u M. Ilemnonmsis.

JL.B.
IL.JIx.M.
COBINAJAIOHIEE MHEHUE CY/JIbU X.JI. PO3AKHUCA

51 MONMHOCTBIO COTJIaceH ¢ perieHreM OoNbIIMHCTBA bonblioil mamarel, 4To HE OBLIO
HapymeHusa cratbu 8§ KonBeHuuu B 3ToM nene. Ho s Bce ke Xx0uy BBIpa3uTh CBOE OTHOIIEHHUE K
OCHOBaHUSIM, MPUBEIIINM K TaKOMY BBIBOJY U OCOOCHHO K 3HAYUMOCTH 3aMHTEPECOBAHHOCTHU
@®paHuuU K 00CTOSTENHCTBAM 10 JaHHOMY JIEITy.

51 He oTpHIar0, YTO MPU OTCYTCTBUU OOIIMX €BPOMEHCKUX CTAaHAAPTOB B cepe oTKaza oT
JeTel  Mpu  COONIOACHUM  CEKPETHOCTH W aHOHMMHOcTH, DpaHius  mnposBiIseT
3aMHTEPECOBAHHOCTh K YCIOBUSIM pasriamieHuss HWHPOPMAIMH O JUYHOCTH CTOPOH; U
EBporneiickuii cy cripaBesiuBO CChUIaeTCsl HAa 3TO. M Bce-Takum MHE KaxkeTcs, uTo EBporneickuil
Cyl B cBOeM OOOCHOBAaHHUHU YJEIHUI CIUIIKOM OOJNBIIIOe BHUMAHUE POJU 3aUHTEPECOBAHHOCTHU
rocyzaapcTa (CMm., HampuMep, Mocieanee npeaioxenue § 44, § 45, nocneanuit ab3am § 48), B
yiepd TPEeJCTaBICHHUI0 TOTO, YTO OH YCTAaHOBHJ COOTBETCTBYIOIIEE YIOBIETBOPUTEIHHOE
paBHOBECHE MEXKIy OIPAaHMYEHHOM 3aMHTEPECOBAHHOCThIO PpaHIMM U  NIPOBEPKOMU
HE00X0aUMOCTH (HE0OX0oAUMa B JIEMOKPATHYECKOM OOIIECTBE), KOTOpAasi, IO MOEMY MHEHHUIO,
ABJISIETCS. cCAaMOW BaKHOW MPOBEPKOI, KOTOpast Heo0XoIuMa 1Mo JaHHOMY JIeITy.

Ecnu tmarensHo npouutars [locraHoBieHne, TO MOKHO MOHSATH, YTO EBporenckuil cyn
paccMaTpuBal KOJUIM3UIO MHTEPECOB, MPUMEHSSI SBHO M HESABHO CBOE MPEUEICHTHOE MPABO C
LEIbI0 YCTAaHOBUTb, KaKOM U3 MHTEPECOB 3asBUTENS, C OJHOM CTOPOHBI, MPHUCYI]
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JIEMOKPAaTUYeCKOMY OOILECTBY, a C JPYroil CTOPOHBI, MONJCKHUT 3alIUTE W IO KaKUM
ocHoBaHMAM. Crenyroniye (pakThl IPUHUMAINCh BO BHUMAHUE:!

a) 4YTo KOrjga 3asBUTENb IOJajJa 3alpoc Ha MPEJOCTABIECHUE CBEICHUU O
MECTOHAXOXKACHUU €€ POoAWTeNIel, OHa ObLIa yKe B3pocias, a HE HECOBEpIIEHHOJETHs. B
pe3yJbTaTe, IPEUMYILECTBEHHOE 0JI0KEHNE, KOTOPBIM IOJIb30BAINCH JAETH B COOTBETCTBUU C
IPELEJEHTHBIM TpaBoM (B COOTBETCTBMM C KOTOPbIM "MHTEpEChl JeTeH... IPU3HAIOTCS
KonBennueit"), He MOTJIO UCIIOJIB30BATHCA B JAHHOM JIEJIE;

b) 4TO, B COOTBETCTBUU C MEPBBIM BBIBOJOM, HHTEPECHI B3POCIIOrO B NOJIb30BAHUU IIPABOM
Ha JIMYHYIO (WIM CEMEHHYIO) JKM3Hb JOJDKHBI OBITh CpaBHEHBl Ha OCHOBAaHUM TMPUHIIMIIA
paBeHCTBA C IMOJOOHBIMM MHTEpPECAMH JAPYTMX 3aUHTEPECOBAHHBIX JIMI[ - @ UMEHHO, MaTepw,
OpaTbeB M NPUEMHON CEMBU - KOTOPBIE TAK)KE JIOJKHBI BBICKa3aTh CBOE€ MHEHHUE 10 JaHHOMY
neny. (EBponeiickuil cyn 3adBisieT, 4To "packpeiTue HH(GopManuu 6e3 corjiacus MOXKET MOBJIEUb
CYILIECTBEHHBI PUCK HE TOJIBKO Ul MAaTE€pPH, HO U JJIsl IPUEMHOIN CEMbH, KOTOPasl BhIpacTHUiIa
3asfBUTEIIA, JUIS €€ POJHOTO OTLAa M OpaTheB, KaXIbl M3 KOTOPHIX TaK)K€ HMMEET IPaBO Ha
YBa)KCHHE JIMYHOM U ceMelHON xu3Hn");

C) OCHOBHOM MHTEpec, KOTOPbIM M Ompelensl MO3ULuio, 3aHuMaeMyro @paHuuedt no
JTAHHOMY BONIPOCY, @ UMEHHO, n30ekaHne "He3aKOHHBIX a0OPTOB M OTKa3a OT JETeH, KpoMe Kak
B COOTBETCTBUM C OINpE/EIeHHON mpoueaypoil. IIpaBo Ha yBakeHHe XHU3HHM, Haubosiee BakHas
LIEHHOCTh, TrapaHTHpoBaHHas KOHBEHIMEHN, SABIAETCAd OJHOM M3 3a1ad, IIPECIeqyeMbIX
dpaniysckoit cucremoit” (cm. § 45 IloctanoBieHus).

Bonpeku stum ycnosusm, EBponeiickuii cyn 1oJkeH ObUT CPaBHUTH Ba)KHBIE MHTEPECHI
CTOPOH IO 3TOMY Jielly, 1 0COO€HHO MHTEpECHl 3asiBUTEN, U PELIMTh MposBisuia a1 DpaHuus
JOJDKHYIO 3a00Ty o HHMX. S cuuTatro, uro EBpomeickuil cyn nan mnpaBUIbHBIM OTBeT. B
OOCTOATENIbCTBAX, KOI/IAa OXpaHSAEMble HHTEPEChl KaXyTCsl OJMHAKOBO Ba)XHBIMU B CBETE
KonBenuuu, u korzna Hanbosee oOLIMe HHTEPECHl U BBICIINE HEHHOCTU JOJIKHBI IPEBATUPOBATh
HaJ WHIWMBHIYyaJbHBIMH HMHTEPECaMH, pelieHue, npuHaroe dpaHuueil 1o MnoBoay OYEBUIAHOU
npoOJIeMbl, KaKETCS YMECTHBIM M JIOCTaTOYHBIM: 3asBHUTENIO OBLT MPEAOCTAaBIEH JOCTYN K
HenJeHTUuuupyromed uHpopMalMd O €€ MaTepd U PpOJHOW ceMbe, "4YTO I03BOJIMIIO
YCTAaHOBUTh HEKOTOPBIE acMEKThl €€ NMPOMCXOKICHHS, OJHOBPEMEHHO oOecIiedyuBas 3aluTy
uHTepecoB TpeThbux Jul" (cM. § 48 IlocraHoBiIEHMs), B TO BpeMs KaK ¢ INPUHATHEM HOBOIO
3akoHa o1 22 suBaps 2002 r. HOUCKH 3asBUTENS CBOMX OMOJOTMYECKUX POJCTBEHHHUKOB MOTYT
ObITH OOJIErYyeHbl C MOSBICHHEM BO3MOXKHOCTH OOpaTUThCS B HOBOMCIICUEHHBIH OpraH, B
HanmonanbeHblil coBET M0 AOCTYIY K HTHPOPMAILIUHU O JTMYHOM NPOUCXOKIACHHUH.

W3  BBIIIEpaCCMOTPEHHBIX  HCCIEIOBAaHUM  DJIEMEHTOB, MPUHATBIX BO BHHUMAaHHE
EBporneiickum cyaoM, CTaHOBUTCS SICHO, 4TO EBpOMNENCcKHil cya MMeIT IeJI0 C CYIIECTBOM Jena U
YTO 3aMHTEPECOBAHHOCTDH FOCYAAPCTBA UIpajla HE3HAUMTENIBHYIO POJIb B 3TOM HccienoBanuu. 1
KaKk s yxe TroBopui, (opmynupoBka IlocTaHoBiIeHHMS MOXET HPUBECTH K OOMaHYHMBOMY
BIICYATIICHUIO, M MOAOPBaTh 3HAYMMOCTb IPUHIUIA, W3JIO)KEHHOTO B Jene Mukynud, H
yKa3blBal B HacrosimeM llocTaHOBIEHHMH, 4YTO TNPUMEHUMBIE TNPUHLUIB, B KOTOPBIX
3aTparuBaroTCs MO0 MO3UTUBHBIE JTMOO HEraTUBHBIE 0053aTENbCTBA B COOTBETCTBUU CO CTAThEH
8 Koupenmuu, moxoxwu: "B dacTHOCTH, B 000OMX CIIy4asX BHHMAHHE JOJKHO OBITH YACIICHO
OanmaHcy, KOTOpBIH HEOOXOIMMO YCTAaHOBUTh MEXIY CIOPHBIMH HHTEpecaMu, U B 000X
CIIydasiX, TOCYJIapCTBO MpPOSBISET OINpeAeNeHHYI0 CTeNeHb 3auHTepecoBaHHOCTH" (cMm. § 40
[ToctanoBneHUs).

COBIIAJAIOIEE MHEHUE CYJAEN I'. PECCA U I1. KYPUCA

B menoM s cormaceH C 3akiOYeHHEM OOJBIIMHCTBA, HO €CThb OAMH MM JBa
00CTOSITENLCTBA, KOTOPBIE 51 XOTEJ Obl BBIJIETHUTD.

1. IlpusHaBas ¢yHAaMeHTalbHOE NpaBO peOeHKa ModydaTh HMH(OpMAIMI0 O CBOUX
OMOJOTMYECKUX POJICTBEHHUKAX M MpEeKax B COOTBETCTBUM co cTarbhell 8§ KoHBeHluu, Bractu
rocy/apcTBa MOTYT, B COOTBETCTBUM C IYHKTOM 2 crtarbu 8 KOHBEHLMH, MPUMEHSTH MEPHI,
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IPEIyCMOTPEHHBIE U1l 3aIUMTHI MpPaB APYTUX M OCHOBHBIX HHTepecoB. OueBHIHO, 4TO B
OCHOBHOM HMHTEpEC BXOAUT NMPUHATHE HEOOXOAUMBIX MEp M0 YJIYUIICHHUIO MTOJIOKEHUS MaTepH B
3aTPYAHUTEIILHOW CUTYallMM U 110 3aILMUTE )KU3HEH J1eTel, YMEHbIIAas Ha CKOJIBKO 3TO BO3MOKHO
KOJINYECTBO 3aKOHHBIX M HE3aKOHHbIX aboproB. Ha Moil B3riisn, 3T0 npeBanupyeT HaJ NpaBoOM
peOeHKa 3HaTh CBOE MPOHMCXOXAEHUE. BOoNBIIMHCTBO HE mpensaraer, 4ToObl BCE TOCYAapcTBa
npuberiu K CUCTEME aHOHMMHOTO POXKIEHMsI, YTOOBI pa3pelnTh 3Ty npodiemy. CyiecTByeT
MHOT'O CHOCOOOB CIENIaTh 3TO C MOMOMIBIO COOTBETCTBYIOMIMX CIIOCOOOB. 3aMHTEPECOBAHHOCTD
rocyJaapcTBa OrpaHUYMBAETCS TOJIBKO OJHUM CIIOCOOOM. BOJIBIIMHCTBO, ¢ KOTOPBIM sI COIJIACEH,
IIPUHSJIO PELICHHE, KOTOPOE MMEET OTHOILIEHUE TOJNbKO K DpaHlMH, a HE K APYTHM CTpaHawm,
KOTOpbIE CBOOOIHBI B MPUMEHEHUH PA3IUYHBIX MEpP U CIOCOOOB B UX CTPEMJICHUU OTPaHUYMTH
KOH(JIMKT MEXIY OCHOBHBIM HHTEPECOM M JIMYHBIMU IPaBaMU MaTEepPH U PeOCHKA.

2. Borpoc 0 TOM AEUCTBUTEIBHO JIM CUCTEMA aHOHUMHOT'O POXKIECHUS CHU3MIIA KOJIMYECTBO
abopTOB BCEro JHIIb OAMH M3 acHeKToB MpoOiemMbl. JlaHHas mpolenypa Takke Hpeasiaraet
COOTBETCTBYIOIYIO IIOMOILb MaTepu, HaxXOoIAUIeWcs B TPYIHOM IIOJIO)KEHHH, NAXE €CIH U
0COOEHHO KOT'Jla OHa HE XOYeT JeaTh adopT. DT JBa acleKTa MPeayCMaTPUBAIOTCS 3aKOHOM, U
OJIMH U3 HUX obOecrieuuBaeT Apyrou. [lake ecnu v He ObUIO YCTAHOBIJIEHO, YTO KOJMYECTBO
abopToB (PAaKTHUYECKH COKPATUIIOCH B PE3yJbTaTe BBEACHHUS MOJOOHBIX MEp - KOTOPbIE TaK WA
uHaue ObUIM AOCTYHHBI BO PpaHLUM HA MPOTSHKEHUHM MPOAOJDKUTEIBHOIO BPEMEHHU, - TEM HE
MEHee, MHE 3TO KaXKETCSl ONpaBJaHHBIM C IENbI0 M30€XKaHHUS MOJ00HOTO 3aTPyJHHTEIHHOTO
HOJIOXKEHUS U a0OpTOB. 3aTPYAHUTENIBHOE IOJIOKEHHE MaTepd MOXKET BO3HHUKATh 110 pa3HbIM
OpUYMHAM H BBIPAXaThCS B a0CONIOTHO HENpeAcKa3zyeMbIx crocobax. Kak ykazaHo B
ITocranoBnenuu, Biactu OpaHLUK NPUBEIH P IPUMEPOB. TPyAHO NMPEACTaBUTh, KaK CUCTEMA
(aKTHUECKN aBTOMAaTHYECKHX abOpTOB, YCTAHOBJICHHAS BIACTSMH TOCYAapCTBA, CBS3BIBACTCS C
IIPEKPALIEHUEM IOPUAMYECKON OTBETCTBEHHOCTH POAHOIO OTLA M POJHOM MaTepu 3a CBOETO
pebeHKa, M Kak OHAa MOXET MPEeACTaBIATh COOOM DKBHUBAJEHTHYIO aJbTEPHATHUBY.
JIeCTBUTENBHO 3TO 3alIUTUT CYIIHOCTb IIPaBa 3HaThb CBOE NpoMcXokiaeHHe. OIHAKO Henb3s
UCKJIFOUUTh PUCK TOTO, YTO, B LENIAX N30eKaHUS OECIIOKONCTBA M MOPAJIbHONH OTBETCTBEHHOCTH,
BO3HHUKAIOIINUX C POXKJIEHUEM peOeHKa, >KEHIIMHA B NOJOOHOW cUTyallMu ImpuOerHeT K abopTy
(3aKOHHOMY WJIM HE3aKOHHOMY); Ha CaMOM JieJie TaKOW UCX0/1 OblT ObI Ha0O0JIEe BEPOSITHBHIM.

3. XKenanus rocymapcTBa 3alllUTHTh XU3Hb M COKPATUTh KOJMYECTBO J10OPOBOJIBHOIO
npepbIBaHMsl OEPEMEHHOCTH - KOTOpPbIE paccMaTpuBaroTcs cTpaHamu-uieHamu Cosera EBpomnbl,
TaKMMH, KaK ['epManusi, "MIPOTUBO3aKOHHBIMU"', Ja)KE€ €CJIM B YTOJIOBHOM IIpaBe rOCyAapCcTBa HE
IpelyCMOTPEHa OTBETCTBEHHOCTh 3a Takue a0OpThl Ha paHHEW cTaguu OEpEeMEHHOCTH - 3TO U
SBJISIETCSA HacToAllel 3amadyeid. B HacTosmem aene HEOOXOIUMO PEIINUTh BKIIOYAET JU B ceds
MOHSTHE JKU3HM, YCTAHOBJIEHHOE cTaThell 2 KoHBeHINM, )KU3Hb HEPOXKIeHHOro pedeHka. [TyHkT
2 cratbu 8 KOHBEHIIMH MTO3BOJISIET TOCYAApCTBY IPUHUMATh BO BHUMAHHUE B CBOEM CTPEMJICHUU
K OOLIMM HMHTEepecaM OXpaHy >KM3HHM IOCJI€ 3a4aTusi Ha YCJIOBMSIX, OTHOCSIIMXCS K oOumiei
MopaJii, 3/J0pOBbIO U JieMorpaduu. Jlaxxe eciu, Kak 3T0 YKa3aHO B OTJEIIbHOM HECOBIAJAIOIIEM
MHEHHUH, KOJIMYeCTBO abOpTOB B rocynapcreax-uneHax Cosera EBpombl octanock Ha ImpekHEM
YPOBHE B TOCIEJHHE ToJibl (HE MpHUHUMAas BO BHMMaHUE aOOpThl, BbI3BAaHHBIC IpenapaTami,
IPUHUMAEMBIMH TIOCJE 3a4yaTHsi, TaKUMH Kak '"3aBTpamIHssl HWois'), Takas CTaOMIbHOCTh
3aBHCUT OT pasHbIX (PAaKTOPOB, KOTOPHIE MOTYT IMOBIUATH HAa OOIIECTBEHHOE MHEHHME. DTO HE
oOeperaeT rocynapcrBa OT BHEJIpEHHs] OOIIMX Mep MO YMEHBIICHHIO KoJinyecTBa abOpTOB.
Kpome Toro, cratucruyeckue CBEIEHUS HE MOTYT ObITh KpUTEPHEM IpPU YCTAHOBIEHUH TOTO,
ABJISIETCSL JIM TAaKO€ BMEMIATENbCTBO ONpPaBIaHHBIM. 3aKOH, PaBHO Kak M 3akoH @DpaHuuw,
BKJIIOYAeT B ceOsi OLIGHOYHOE CYXJIEHHUE, NMpH3HaBas 3aTPYIHHUTEIbHOE IOJIOKEHUE MaTepu U
NBITAACh CIACTU JKU3Hb peOEHKAa; TaKoe CYKIEHHE MOMKET CTaTh pEIIAIOLUM Ui BCEro
o01ecTna.

4. PaccmarpuBaeTcsi HE TOJIBKO KOH(UIMKT MEXIy MpaBoM peOeHKa 3HaTh CBOE
IIPOUCXOXKICHUE U HKEJIaHUEM MaTepU COXPAHUTh CBOKO JIMYHOCTh B TaiHe. Ciemyronmm
(dakTopoM, MOJUIekKAIIUM PACCMOTPEHHUIO, SIBIISIETCS JKEIaHUEe FOCyAapCcTBa MPEIIOKUTh MaTepH,
Haxojdulelcs B 3aTPyIHUTEIbHONH CHUTYyalluu, pelieHHe MpOoOJeMbl, OJHOBPEMEHHO OXpaHsA
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KHU3Hb HEPOUBILIErocs pedeHka. ['ocyaapcTBy HEOOXOAMMO YUYUTHIBATh 3T TpH acnekTa. byaer
JIETKO YpEeryjaupoBaTh KOH(MIMKT BO B3aMMOOTHOILIEHHUSX MaTepd U pebdeHKa IMOCie €ro
poxnaenus. [lo moeMy MHEHMIO, B Jelax, 3aTpardMBalOLIMX B3aHMMOOTHOLIEHMS pa3IM4HbIX
JIOJIeH, TaKUX KaK »JTO, TOCYAapCTBO IPOSIBISET 3aMHTEPECOBAHHOCTh B pa3pelICHUU
KoH(umkTa. JKXenaHue u30exaTb WIM YMEHBIIMTH KOJHMYECTBO a0OPTOB SBISETCS COCTaBHOM
4acThl0 NPOOJIEMbl OXpaHbl KM3HM U OHA TECHO CBSi3aHAa C OTHOIICHUSIMH MaTepu U €e
HEPOXKJICHHOT0 pedeHka. i rocyaapcTBa B MOAOOHOM CUTYaIlMM MHTEPECH MAaTepH SIBIISIOTCS
MPUOPUTETHBIMU HaJ paBOM peOeHKa 3HATh CBOE MPOMCXOXKJEHUE. BHenpeHue cucreMsl, mpu
KOTOPOH aHOHUMHOCTB, TO €CTh KOH(UACHIIUAILHOCTh, MOXKET OBITh IPEKpalieHa Mo peeHUIo
KOMHUCCHH, YTO MOKET IOBJI€Yb MaryOHbIE MOCJIEJICTBUS AJIi BCEH CHCTEMbl U AJII OXPaHbI
KU3HU. YeIOBEeK, KOTOPBIA CTPEMHUTCS Yy3HATh CBEICHHS JIFOOON IEHOM, Jake BOIPEKU SBHO
BBIPQXCHHOW BOJIE POJIHON MaTepu, JOJDKEH CIPOCUTH ceOsi, poAusics Obl JU OH, eciid Obl He
OBbLIO MpaBa HA AaHOHUMHOE POXKJIEHHE. DTO OCHOBAHHME MOXKET CTaTh 3aKOHHON OCHOBOM st
pelleHus TOCyIapcTBa O BHEAPEHUH U MOJIEPKaHUU TTOJJOOHOM CHCTEMBI.

COBIHAJAIOINEE MHEHME CY/JIbM X.-C. 'PEB
BBoaHbIe no105K€HUS

XoT4 s ¥ coryacHa ¢ 000CHOBaHMEM U BBIBOJIAaMHU OOJIBIIMHCTBA, TEM HE MEHEE, S CUUTAIO
HEOOXOIUMBIM yJIEIUTh 00JIbLIIE BHUMAHMSI HEKOTOPBIM BOIIPOCAM, 3aTPOHYTHIM B JAHHOM JIEJIE.

WneanbHas cuTyanus, Ha MOM B3IVISAJ, 3TO KOI'Jla KaXK/blil YCHIHOBJIEHHBIH peOEHOK UMEeT
IpaBO 3HATh JIMYHOCTU €r0 POIUTENeH M OOCTOSTEIhCTBA €ro yChIHOBiIEHUs. HeoOxommmo
YUUTBIBaTh, 4YTO JI0OOE OOIIECTBO OyAeT MbITaTbcsd OOECIEYUTh YCTAHOBJICHHE TaKOIro
UJCAIBHOTO MOJIOXKEHUSI BCEMH BO3MOXKHBIMM crioco0amu. B CBSA3M € 3TUM HYKHO NPUHATH BO
BHUMaHHE TO, YTO OOIIECTBO OOECHEUUT BO3MOKHOCTh KOHCYJbTALUU Ul OYAYyIIMX MaTepew,
KOTOpbIE HAMEPEBAIOTCA OTKAa3aThCsl OT CBOETO €€ HE POKICHHOIO peOeHKa M BO3MOXKHOCTh
OCTaBUTh MUHHMAJbHYIO HMH(OpMAIMIO, KOTOpas NMPU BO3HUKHOBEHHUHU >KEJIaHUS B OyaylieMm
MO3BOJIUT MaTepy HAlTH cBoero pedeHka. OOCTOATENbCTBA, BCTPEUAIOLIUECS B PEAIbHOM JKU3HH,
HE Bcer/ia 0JaronpusTHBI UI CYIIEeCTBOBaHMS UACATbHON CUTYaAIUH.

Baxxno, 4To0bI 7€510, 10JT0OHOE HACTOAIIEMY, TOJIBKO OCYIIECTBIISUIO - IOCE TOro, Kak
BCE€ CKa3aHO M CHAEJIAHO, - BO3MOXHOCTb >KCHIIMHBI OTKa3bIBaTbCsl OT AHOHMMHOCTH II0
OTHOLIEHHIO K HEPOXJAEHHOMY pebeHKy. OTka3 OT aHOHMMHOCTH MOXET HpPHUHSITH JBE
pasin4Hble (GOPMBI: JKEHIIMHA MOXET BONPEKU COBETaM OTKa3aThCs PACKPBITh CBOKO JIMUHOCTh
WM OHA MOXET HacTauBaTh, HA TOM, YTO HE MPEAOCTaBUT TAKHE CBEJIEHUS, IIOKa KOMUCCHUSI HE
pewmuT, OyAeT JIM 3TO pa3yMHBIM NPOJOJIKATH COXPAHATh MOJO0OHBIE CBEIEHHUS B TailHE OT
pebenka. Ecnu Oynymieit marepu OyaeT peKOMEHJIOBAHO COXPaHATh 0OJiee MSTKYIO TMO3UIIUIO,
NOJO0HBIX Jie OouiblIe He OyIeT.

[To Bceii BepositHOCTH, B EBpornie BcTpedaercst mayio nmofgo0HbIX nen. OgHako, B OTJIMUKE OT
MHEHHS MEHBIIMHCTBA, BHICKA3aHHOTO B OT/AEIbHOM HECOBIAJAIONIEM MHEHUH, s CUUTAIO, YTO
Oecrone3Ho HcKaTh CBEIEHUS O JeJax O CTaTHCTHKE a0OpTOB B TOCYAapCTBaxX-y4acTHUKAX
KonBenunu. HeBO3MOXXHO MOMY4UTh HU CBEIEHUS 00 M3MEHEHHMH KOJMYECTBa abOpTOB, HU
CBEICHMSI O IPUYMHAX, IPUBEAIINX KEHIIMH K peieHuto 06 abopre. Bee, 4to n3BecTHo, TO 3TO
KOJINYECTBO, XOTA M HEOOJbIIOE, TAHHBIX POXKICHUN B TOJ JIETeH, OT KOTOPBIX BIIOCIEACTBUU
OTKa3ajiuch. Takue Jena IpeaCTaBiIsIIoT cOO0H OOJIBIIYIO JIMYHYIO TPareuio.

WHTepecsl, 3aTpOHYTHIE B A€Te

Hacrosimee neno, xak u r0boe Apyroe neno, paccMarpuBaemMoe EBpomeickumM cymaom,
BJIEUET 32 c000i KOH(MIMKT CIIOPHBIX HHTEPECOB. B JaHHOM Jiejie 3aTpOHYTHl HHTEPECH MaTepH
U pebeHka, 4yTo KacaeTcsi peOeHKa, TO y Hero ecTh JiBa BHUJA MHTEPECOB, BOZHUKAIOLIUE 10 U
II0CJIE €T0 POKIAECHUS.
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[lepen mnpuHATHEM peIIEHUS IO HACTOSIIEMY BOIPOCY, 5 c4Yel HeOoOXOIMMbIM
MOAYEPKHYTh TOT (akT, yro EBpomeiickmii cya B3su1 Ha cebsi 00s3aTeIbCTBO OCTaBUThH 0O€3
M3MEHEHUH U YCWINTh NpelIblAyllHe IOCTaHOBJIeHMUs EBpomelickoro cyna B OTHOILIEHUU
OCHOBHBIX UHTEPECOB, 3aTPOHYTHIX B HACTOSILIEM JIEIIE.

Bo-nepBbix, EBpomnelickuil cyn oOs3aH yBakaTh, 3alUINATh U IPOJBHUraThb PABEHCTBO
MEXy I€TbMH, POKIEHHBIMH B Opake u BHe Opaka (cm. [loctanosnenue EBponeiickoro cyaa no
neny "Mapkc npotuB bensrum" ot 13 urons 1979 r., Series A, N 31). BoJbIIUHCTBO OeTeid,
POXKICHHBIX JKEHIIUHAMH, KOTOpBIE TEMEph CKPBIBAIOT CBOIO JIMYHOCTH, OBUIM POXKICHBI BHE
Opaka, HO 3Ta mpobieMa He UMeeT OTHOIICHHUS K perieHuto EBpormeiickoro cyna mo gaHHoMmy
neny. EBpornelckuil cys B CBOEM PELIEHHWH IO JAHHOMY JIeJly HE IPOBOJUT Pa3IUuUs MEXKIY
JETbMH B 3aBUCHMOCTH OT TPaXKIaHCKOI'O COCTOSIHMSI UX POJUTENIE Ha MOMEHT POXKJIEHUS:
OBLIM JIM OHM >KE€HATHI, OBLIM JKEHATHI HO HE JAPYT Ha Apyre, He ObUIM KeHAThl TM00 TOJIBKO OJUH
U3 HUX OBLI )KCHAT.

Bo-BTopbix, EBponelckuil Ccya HE HM3MEHSET CBOMM PEIICHUEM CYIIECTBYIOIIEE
IIPELEIEHTHOE IIPaBO, B COOTBETCTBHM C KOTOpBHIM JloroBapuBaromuecss rocyaapcrBa MOTYT
HapymmTh KouBeHiuio cBouM JeiictBuem wim Oe3geiictBuem (cm. IlocranoBienue
EBponeiickoro cyzna no aeny "Diipu npotus Upnanauu" (Airey v. Ireland) ot 9 oxTs16pst 1979 1.,
Series A, N 32, § 32; u Ilocranosienue EBpomeiickoro cyma mo aeny "T'acKMH NpOTHB
Coenmnrennoro Koponescta" (Gaskin v. United Kingdom) ot 7 uronst 1989 r., Series A, N 160
§ 41, B KOTOpBIX '"CYIIECTBO >KAlOOBI [3asABUTENS| COCTOMT HE B O0XKAJNOBaHHH ICHCTBHS
rocymapcTBa, a B 6e3neiicteun").

W, nakonen, B-TpeTbux, EBpomneiickuii CyJ He '3MEHHUII CBOMM PELICHUEM 10 HACTOSALIEMY
JieNly TpeueieHT, ycraHoBieHHbI B aene "l'ackun nporuB CoenuneHHoro KoposescTsa',
KaCaloLUICS MO3UTUBHOTO 0053aTENbCTBA, BHITEKAIOIIETO U3 MOJIOXKEHUH cTtaThu 8§ KoHBeHINH,
B KOTOPOM YCTaHaBJIMBAJIOCH CIIpaBeAJMBOE paBHOBecue mpaB. B nene "l'ackuH npoTuB
Coenunennoro KoposeBctBa" paccMaTpuBanoch IpaBo 3asBUTENS HA JOCTYI K CBEACHUSAM O €ro
JETCTBE, KOI'/a, M0CjIe CMEPTU MaTEpHU, €ro MOMECTHIIN B YUPEXKACHUE IO ONEKE U OTIPAaBIIUIN
KUTh K pa3HbiM poautensM. Brnactu Coenunennoro KopoisieBcTBa Janu paspenieHue Ha
MPEJOCTABIICHUE CBEACHUW 3asBUTENIO. EBpOMNENWCcKHuil Cya cYen, 4TO 3TO MOANAgaeT IMOoJ
00s3aTenbCTBA, MpeAyCMOTpeHHble cTaTheil 8 KoHBeHIMM, HO TOMBKO B YacTH MPUHIIMIA
MPONOPLUOHATIEHOCTH, IO KOTOPOMY HE3aBUCUMBIN OpraH BJIACTH CaM PellaeT MPeJOoCTaBUTh JIU
JOCTYI K MH(OpMAIIMHU, €CIH €€ JACTIOHEHT He JlaJl CBOEro OTBETA WJIM OTKa3all B pa3pelleHuu.
[Tockonpky Takol Bo3MokHOCTH B jene "l'ackun mporuB CoeamHeHHoro KopomneBctBa" He
01710, TO EBpoOnelickuii cyn mpusHal HapylieHue ctTatb 8 KoHBEHITHH.

B Hacrosmem nene EBpomeiickuii cya MMeeT AENO C OTJIMYHBIM M 0OJiee CIIOXKHBIM
BOIIPOCOM, Y€M TOT, 4TO paccMmarpuBaics B jaene "l'ackuH npotuB CoOeIUHEHHOIO
KoponescrBa". B nene "OnueBp nporuB ®panuuu" EBponeickuil cyn MpOBOAUT pa3ivuue
MEXIY JABYMs CYIIECTBEHHBIMU CTAIUSIMU: ME€PBast CTAAMS - MPEIPOIOBOM MEPUOA, POKICHUE U
BpEMsI HEIMOCPEACTBEHHO IOCJIE POXKACHUS peOeHKa, BTOpas CTaaus - BCE OCTAJIbHOE BpeMs
nocie poxxaeHus pebenka. Ha BTopoil cragum MHTepechl MaTepu M peOeHKa peryiupyroTcs
crateell 8 KonBeHnnu. B npeapo1oBoit nepro, B MOMEHT POKICHHS U HEMOCPEACTBEHHO TIOCIIE
HEro MaTh U peOCHOK WM HEPOXKACHHBI peOeHOK 001ajalT TakkKe IMpaBaMu,
npeaycMoTpeHHbIME cTaThsiMu 2 U 3 KorBeniuu. Co CChUIKOM Ha MOCTIEAHNE YKa3aHHBIE CTAThU
KonBeH1IMu HeT HEOOXOAMMOCTH PElIaTh BOIPOC OXPaHsETCs U peOEHOK BO BHYTPUYTPOOHOM
COCTOSIHUM BMECTE€ C MaTephl0 B COOTBETCTBHM CcO cTaThedl 2 KoHBeHIMH, B JIOOOM cCirydae
neictByer npeBHuid adopusm "infans conceptus pro nato habetur quoties de commodis ejus
agitur". B nene "T'ackun npotuB Coenunennoro Koponescrsa" EBponeiickuii cya paccmarpuBai
BOIIPOCHI, BO3HUKIIKE TOJBKO Ha BTOPOHM CTaauu, Korjga peOeHOoK Obul yxe poxkaeH. [lo aToit
npuuuHe [TocranoBnenue no aeny "T'ackun npotus CoenunenHoro KoponesctBa" He cOaepKUT
HUKaKUX YKa3aHUM, KacalolUXCS BOMPOCOB MO HACTOSIIEMY Jelly, a UMEHHO YKa3aHUU B
OTHOIIEHUH MpPaB MaTepu U pedeHKa Ha MPEAPOIOBOM CTalnH, a TAK)KE YKa3aHUI B OTHOILIEHUU
neicTBUi uiu 6e3/1elCTBUS BIacTel rocy1apcTBa-0TBETYMKA Ha ITOH K€ CTauu.
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ITo Hacrosimiemy neny pemieHue Biactedl @paHIuu (KOTOpPOE MOXKET ObITh PacCMOTPEHO
nubo0 Kak JeicTBUe, TM00 Kak Oe3/nelicTBHe) OBIIIO MPHUHATO Ha MPEAPOIOBOM CTaJAWH, HO OHO
MMEJIO OTPa)KEHUE U MOCJE POKIACHUS peOCHKa.

JleiicTBre MOXKET OBITH OIMUCAHO, KaK MPEIIOKEHHE MaTepy BO3MOXKHOCTH POJUTH B,
HACKOJIBKO 3TO BO3MOYKHO, O€30MaCHbBIX YCIOBHUSAX IOJ IPUCMOTPOM Bpauel, JAaxke €Clii OHa U
OTK@)XETCS OCTAaBUTh Kakue-nuOo cBeleHuss o cebe, MPU YCIOBHHM, YTO OHH MOTYT OBITh
packpeIThl B OyaymieM Oe3 ee coriacus, M JaKe €CIM OHa TBEPJO pEeUIMia OTKa3aThCs OT
pebenka. [lo Mmoemy MHEHMIO, 3TO MPaBO rOCyAapCTBa peularb, COOMIOAATH JIM MpaBa €lie He
poxneHHoro pedenka. To ecTh, KOrAa MpH KOHCYJIBTAlMU TONBITKA yOEAUTh MaTh OCTaBHTh
KaKyro-1100 uHpopmaiuio o cede, MpH OCTaBICHWU peOeHKa JJis YCHIHOBIEHUS, HE YAallach,
a1n00 oHa BOOOIIE OTKa3ajach OT KOHCYyJbTauuu. HeoOXoaumo ckaszaTh, YTO s MOJIHOCTBIO
MOJJICP)KUBAI0 YCTAHOBJIICHHE XOPOILINX KOHCYJIbTATUBHBIX CIYXO UIsi O€peMEHHBIX >KCHILIUH,
HAXOJALIMXCS B TPYAHOM IIOJIOKEHUH W TIPEAOCTaBIeHHE OO0Imed MH(OpManuu KEeHIIWHAM,
KOTOpbIE MOTYT OKa3aTbCi B TAKOM CHUTyallMH. OTO, BIPOYEM, HE HU3MEHSET CYIIHOCTH
po0JIeMbl, TO €CTh, 33Ja4d YPABHOBECHUTH CIIOPHBIE MHTEPECHI, 3aTpPOHYThle EBpomeiickum
CyllOM B Jelie, B KOTOPOM >KECHIIMHA WU3bSIBUJIA KEJAHUE COXPAaHUTh aHOHUMHOCTb. B 3TOM
OTHOILICHUH HET HUKAKOH pa3sHMIbI, OyaeT JIM peleHre Bompoca 00 aHOHMMHOCTH OCTaBJICHO
JUTSL paspeleHuss B OyaylleM CHelHalbHbIM KBau(puuupoBaHHBIM opraHoM. CyTh mpoOaemMbl
3aKJII0YAeTCs B TOM, 4TO O€peMEHHas JKEHIIMHA HE CTAHET BbIOMpaTh Uil OE30IMAaCHBIX PO/OB
MEIUILUHCKOE YUPEXKICHUE, €CIIU €U MPU ITOM MPUIETCS OTKA3aThCs OT ITpaBa HAa aHOHUMHOCTb.

EBponeickuii cyn K TOMy K€ IPU3HAET, 4YTO IPABO HA XKM3Hb MMEET IIPUOPUTET HaJ
JIpYTMMHU TPaBaMU - BCE Apyrue mpaBa 00eCreurnBaOT Ka4eCTBO KU3HU. JTO CTABUT IO/ BOIIPOC
JIBa CIIOPHBIX UHTepeca pedeHka. IlepBblil - mpaBo Ha POXKIAEHHE MIPU TAKUX YCIOBUSAX, KOT/IA €r0
3I0pOBbE HE IMOJBEPraeTcsl M3JIMIIHEMY PUCKY MPU POXKIACHUU B YCIOBHUAX, KOTJa €ro MaTh
IBITACTCS COXPAaHUTh CEKPETHOCTh, JaXKe €CIM 3TO W 3HAYWT, YTO OHA OyneT JuIIeHa
npodeccuoHaNbHOM MOMOIIM TPHU pojax. MaTh TakkKe MMOJBEPraeTcsl pUCKY, €CIIU MPH TalHbBIX
polax y Hee BOSHHKHYT Kakue-THOO OCIOXHEHHS. UTOOBI COXPaHUTh JKU3Hb MAaTEPH W/UIIU €€
3I0pOBbE, MPEIyCMOTPEHA BO3MOXXHOCTH CAeNlaTh abopT B COOTBETCTBYIOLIEM 00pa3oM
OCHAIIICHHOM YYPEXJICHUH, BMECTO POXKIEHUsI pedeHka 6e3 npodeccnoHaabHoi momomu. Yto
eme HeoOXOoAMMO cKa3zaTh 00 abopTax, Tak 3TO TO, YTO 3TO, MO KpalHel Mepe, MpesCTaBseT
co0o0il 3THUecKyl0 MpoOJeMy, U HU OJHO OOILNECTBO BO MMS pa3BUTHA IpaB YelOBEKa HE
MO3BOJIMT JKEHIMHE HMETh a0OpT Kak €IMHCTBEHHO BO3MOXKHBIM Oe3omacHblil crocod
poxxnenusi. TaltHbIN a0OPT MOXET MOCTAaBUTH 3/I0POBbE U JIaXke KU3Hb MaTepu Ioj yrpo3y. B
IPEpPOIOBOM CTaJMM HHTEPECHl MaTepy U peOeHKa B OOIUX YepTaxX CXOJIHBI.

MeauiuHcKas IIOMOIIb U IMPUMCHCHHUEC HOPM IIpaBa

bepemennocts - 3T0 He 3a0oneBanue. Ceronns B EBporne 6epeMeHHOCTh MPEICTaBISIET, B
Jy4dIIeM ciiydae, TOJIbKO (PU3MuecKyro mMmpobiieMy st mMaTepu U peOeHKa, HO cCaMH POJbI
BBI3BIBAIOT HEOOXOJMMOCTh MEAMIIMHCKOW TOMOIIM - W HE BO3MOXHO IpeacKa3aTh, KOrja
noj00Hass HEOOXOUMOCTh OTIAaieT. B 001IeM u 1eoM, KeHIIMHAM PEKOMEHAYETCS - B IENSIX
0e30MacHOCTH ¢ MEAMIIMHCKOW TOYKU 3pEHHUS - POXKaTh B OOJNBHUIIAX TOJ METUIIUTHCKUM
Hag3opoM. HeoOXoaumMo MOMHHTH, YTO MEIWIIMHA HEOOXoAuma s JICUYCHHs, OOJIeTUYCHUS
CTpaJaHMii, YCIIOKaWBAaHUS CTPAJAIONINX, HO 3TO HE CPEICTBO JUIsl COOIOJCHHS YCIOBUH,
KOTOpBIE MOTYT OBbITh JJOCTUTHYTHI OJlarofapsi COUMaIbHON U TICHUXO0JIOTHYecKoi momonin. Jlaxe
M0 3aKOHaAM BOEHHOT'O BPEMEHH, CMEPTENbHBIM Bpar UMEET MPaBO HA CPOYHYIO MEIULIUHCKYIO
MOMOIIb, ¥ ATO TIOJIOKEHHE HE MOXKET pacCMaTpPUBATHCS KAaK HAPYIICHHWE TpaB ueioBeka. B
EBpome Takke HEe MOXET OBITh TaKOH CHUTyallMd, KOTJa 3aKOH MPHU3HAET TOJOKEHUe, MpHU
KOTOPOM B OKa3aHWM MEIUIIMHCKOW IMOMOIIM MOXXET ObITh OTKa3zaHo. EBpomeiickmii cym B
HEKOTOPBIX JAesiax mpoTuB TypLuu ykazai, 4To 0TKa3 B OKa3aHUU MEIUIUHCKON MOMOIIN MOYKET
MOBJIE€Yh OTBETCTBEHHOCTh TOCyIapcTBa Ha ocHOBaHuu ctarei 2 u 3 KouBeHmwmw.
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Be3ocHoBaTenbHBINM 0TKa3 OEpEMEHHOM JKEHIIMHE B OKA3aHUHM MEAUIIMHCKONW MOMOIIM MOXET, 110
MOEMYy MHEHHIO, TIOBJICYb 3a CO00# HapymieHue crareit 2 u 3 KonpeHmumu.

BriBon

WneanbHas cuTyanusi - 3TO Korja OepeMeHHas KCHILIMHA, HAaXOAAIIAscsi B TPYIHOM
MOJIOKEHHUU - KOTOPOE XapaKTepU3yeT CHTYAlMI0 B HACTOSIIEM M MHBIX MOJOOHBIX Jenax, Mpu
KOTOPOM >KEHIIUHBI MOJIb3YIOTCSI MPABOM HAa aHOHMMHOCTbh IPU POXKIEHUU pebeHka - Oyner
o0nagaTh MpPaBOM pOAWUTH B TaKUX YCJIOBUSAX, KOTOpbIE oOecreyar ee 0e30macHOCTh U
0e30MacHOCTh ee peOeHKa, a TaKkKe MO3BOJIAT PEOCHKY Y3HATh JUYHOCTH €r0 MaTepH, JaxKe eciu
OH M OyJIeT HEMEJIJICHHO YCBIHOBJICH JPYroi cembeil. Koraa »eHmuHa mo Kakoi-mu00 MpuvanHe
PELINT, YTO TaKas BO3MOXHOCTb ISl HE€ HEPUEMIIEMA, TIPABa YEIOBEKA JOHKHBI CILYKUTh IS
TOT0, YTOOBI TTO3BOJIUTH € POJUTH B YCIOBUSAX OE30MAacHBIX Ul Hee U ee peOeHKa, JaKe eciu
OoHa U OyaeT HacTauBaThb Ha aHOHMMHOCTH. BblUIO Obl COBEpPIIEHHO OECUEIOBEYHO 3aCTaBIATh
KCHIUHY BBIOMpATh MEXIy abOpTOM M TalHBIM POXAEHUEM; IOCIEeIHEe BCEr/a HeceT
MNOTEHLUAJIBHYI0 YIpO3y sl 3J0pOBbS MaTepu W/WiM pedeHKa U MOXKET MPEeACTaBIsATh
OTIACHOCTH JUISI JKU3HH /WM CTaTh IPUYHHON POXKIEHUS MEPTBOTO peOCHKA.

COBMECTHOE OCOBOE MHEHHUE
CYJIEH JI. BAJIBAXABEPA, COPA HUKOJIACA BPATIIA,
JUK. BOHEJLIO, JI. TYKAWIECA, U. KABPAJIA BAPETTO,
®. TIOJILKEHC U M. IEJUJIOHTISIS

Mbl He corjacHel ¢ MHEHHEM OOJIBIIMHCTBA, YTO HE OBUIO HapyLIEHUs CTaThu &
KonBeHuu, 1 XoTuM 00BSICHUTH IPUYHUHBI HALLIETO HECOTJIACHSI.

1. B HacTos1EeM aene, eciu He BHUKATh BO B3aUMOOTHOLIEHUS 3asBUTEIS C €€ IIPUEMHBIMU
pOOUTENSIMH, OHA JKajJoBajach Ha HEBO3MOXXHOCTb TOIYYUTh HIACHTUQUIHPYIOUTYIO
UHPOPMALIMI0O O €€ POJHOH ceMbe M Ha TO, YTO €i MellaJid yCTaHOBUTh €€ COOCTBEHHOE
npoucxoxaeHue. llocie OTKIIOHEHUs TpeBapUTENbHBIX BO3PAXKEHHUM BiIacTell OpaHIMU Ha TOM
OCHOBAHMH, YTO HEBO3MOXKHO OBLIO HCMOJb30BaTh Kakue-IMOO BHYTPEHHHE IOpHINYECKHE
CIocoObl U3-3a 3aKOHHOTO ITpaBa Ha MOJIHYI0 KoH(uaeHuanbHocTh (cM. § 23 TlocTaHoBneHus),
EBponelickuii Cya BBIICHWI, BO-IIEPBBIX, NPUMEHsAJIach JU B JAHHOM cllyyae cTaThsi 8
KonBeH1uu u, BO-BTOpBIX, COOJIIO1a1ach U OHA.

2. Yro kacaercs nmpumeHumoctu crateum 8 KonBenumu, EBpomneiickuil cyn pemwi, BO-
NEePBBIX, YTO "HEOOXOIMMO H3yuyaTh MaTepUajbl Jiela C TOUYKM 3PEHUs JUYHOM KU3HHU, a He
CeMeHHON", TMOCKOJBbKY LENbl0 3asBUTENsl ObI0O "HE TMOCTaBUTh TOJ BOIPOC €€
B3aMMOOTHOUIEHUSI C IPUEMHBIMU POJUTENSIMU, @ YCTAHOBUTH OOCTOATEILCTBA €€ POXKICHUS U
OTKa3a OT Hee, a TAKXKe JINYHOCTh ee poiHOi MaTepu 1 OpaTheB" (cM. § 28 IToctanoBneHus). Ml
CUMTaeM MU3y4yeHHE CEMEHHON JKM3HM B YaCTH YCTAHOBJIEHUS POJICTBEHHBIX OTHOLIEHHM OYEHb
y3KUM, MBI COTJIacHBI, 4To EBponeiickoMy cyny He HaJo OblJIO YCTaHABIMBATh, UMEIIO JIU MECTO
B JJAHHOM JIeJIe HapyILLIEHUE [TPaBa 3asiBUTENSA HA YBA)KCHUE JINYHOM JKU3HU.

3. Uto Kacaercst BOIIpoca O JUYHOM KU3HH, KOTOPBIA ObUT €IMHCTBEHHBIM HEOOXOAUMBIM
JUIsL yCTaHOBJIEHUs EBpomeiickuM cynoM, Mbl TOJHOCTBIO COIVIACHBI C YTBEpXkIECHHUEM
OobIIMHCTBA B COOTBETCTBUM C [locTaHoBieHuem o aeny "Mukynud npoTus XopBaTuu" ot 7
deBpans 2002 r. (Mikulic v. Croatia) (§ 54 u 64): "PoxneHue U, B HEKOTOPBIX CIy4asx,
OOCTOSATENILCTBA POXKACHUS, SBIAIOTCA YaCThIO JIMYHOHN JKM3HU peOEHKa, a BIOCIEACTBUU U
B3pocyoro, rapantupyemoit crarbeil 8 KouBenmuu" (cm. § 29 Ilocranosnenwmsi). Kak panee
NOATBEPAUI EBPONEHCKUI CyJ, NPaBO Ha YBAXKCHHE CEMEWHOW >XU3HM BKIIKOYAECT IPaBO Ha
pa3BUTHE JTUYHOCTH M Ha camoocyuiecTieHue. [Tockonbky Bompoc o AocTyrne K nHopManuu o
JUYHOM HPOMCXOXAECHUU 3aTparuBaeT JMYHOCTh YEJIOBEKa, OH TpeACTaBiIsgeT CcoOoi
CYIIECTBEHHYIO 4acTh JIMYHOM JKHU3HM, OXpaHsAeMoil crtarbedl 8 KOHBEHIIMM; KaK yCTaHOBHII
EBponelickuii ¢y, 3TO MOJIOKEHNE TPUMEHUMO U B HACTOALLEM Aeie. Jlaxe 11 yChIHOBIEHHBIX
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JIeTe TpemoCTaBleHUE JocTyna K UWHPOPMAlMd O TMPOUCXOXKIECHUM W TEM CaMbIM
MPEIOCTABIIEHUE BO3MOKHOCTH IPOCIEAUTH CBOE MPOIIOE SBISETCS BOMPOCOM CBOOOIBI U
JIOCTOMHCTBA, TApaHTUPOBaHHbIMU KOHBEHIMEN.

4. Yro xacaercs cobmofeHusi ctarbu § KoHBEHIMH, TO B JaHHOM Cily4ae BCTPETHUIIUCH
CIIOpHBIE TIpaBa ¥ UHTEPECHI: C OJJHON CTOPOHBI NMPaBO pedeHKa Ha JOCTYH K UH(OPMAIMH O €ro
MPOUCXOXKJACHUN U C JIPYrod CTOPOHBI JIMYHOE MPaBO MaTEpPH COXPAHUThH CBEACHUS O ceOe B
cekpere. Taike MOTyT OBITH 3aTpOHYTBI M ApPYrHe HHTEPECHI, Takhue Kak HEOOXOIUMOCTh
3alIUTHl 3/I0POBbS MaTepu M pebeHKa BO BpeMsi OEpeMEHHOCTH U MpPU DPOXKACHUU U
HE00X0IMMOCTh MPEAOTBPATHTH a00PT U IETOYOHIICTBO.

5. B nHacrtosimieM pnene, moBTOpsisA, 4yTO cTaThsi & KOHBEHIMM HE MPOCTO MPUHYNKIAET
rocy/1apcTBa BO3JEPKUBATHCSI OT MPOM3BOJIBHOIO BMEIIATENbCTBA, & "B JOMOJIHEHHE K 3TOMY
NEpPBOHAYAILHOMY HETaTUBHOMY 00s3aTEJIbCTBY, MOTYT Takke OBbITh U TMO3UTHUBHBIE
00s13aTeIbCTBa CBOMCTBEHHBbIC YyBaxeHUI0 JNu4yHOW >ku3HU" (cM. § 40 IlocranoBienus),
EBpomneiickuii cya cyen, uyTo >kano0a 3asBUTENs HE 3aTparvBajia BMEIIATeIbCTBA FOCY/1apCTBa B
npasa, npeaycmorpeHHsle KonBenuueil. J[pyrumu cioBamu, "CyliecTBO kajloObl [3asBUTENS ]
3aKIJII0YaeTCsl He B ACHCTBUIX TOCydapcTBa, Hapymawmux KonseHmnuio, a B 6e3nerictBun" (cm.
[TocranoBnenune EBpomeiickoro cyna no ey "Diipu nporus Upnanauu" (Airey v. Ireland) ot 9
okTsi0psa 1979 r., § 32). B momoGHbIx oOcTosATenscTBax EBpomelickuil cyn AOMKEH ObLI
YCTaHOBUTh, HApPYIIMJIO JIM TOCYJAapCTBO IO3UTUBHOE O05A3aTEIbCTBO, IPELYCMOTPEHHOE
ctatbeit 8§ KOHBEHIIMM, KOT/Ia OTKJIOHWJIO 3alpoc 3asBUTENS HA MPEIOCTABICHUE CBEACHHM O
JMYHOCTH €€ poAHON Marepu. Ero o0sf3aHHOCTH CBOJAMIACH HE TOJIBKO K YCTAHOBJIEHHIO TOTO,
OBLIIO JIM BMENIATENHCTBO B MPABO 3asBUTENS HA YBAKEHUE JIMYHOW >KU3HU COOTBETCTBYIOIIMM
npecieayeMbIM LEIsIM, HO U K YCTAaHOBJICHHIO OBUIO JIM 00S3aTEIBCTBO, BO3JIOKEHHOE Ha
rocy/1apcTBO, HEOOOCHOBAHHBIM IO OTHOUICHHIO K OXPAaHSIEMbIM JIMYHBIM I[paBaM (CM.
[TocranoBnenne EBpomeiickoro cyna mo neny "Kuran nporuB Mpnanmuu" (Keegan v. Ireland)
oT 26 mas 1994 r., Series A, N 290, p. 19, § 49, u [locranoBnenue EBpormneiickoro cyaa no aemy
"Kpoon npotuB Hunepnannos" (Kroon v. Netherlands) ot 27 oxts16pst 1994 r., Series A, N 297-
C,p. 56, § 31).

6. C uenpio paspenieHus 3Toil mpodiemsl EBpornielickuii Cy1 T0oKeH YCTaHOBUTD, OBLIO JIX
YCTQHOBJICHO PaBHOBECHE MEXAY CHOPHBIMH MHTEpecaMH. JTO HE 03HAYaeT, YTO HEeOoOXOAUMO
YCTaHOBUTh, KaKOH MHTEpec HMeeT aOCoNIIoTHOE mpeodiafgaHue Haja JApyruMmu. Jpyrumu
cioBamu, EBponeilckuil cydg He JOMKEH pelaTh HYKHO JIM NOPEeNoCTaBisATh AOCTYH K
uH(pOpMallUl O MPOUCXOXKICHUH, NMPETyCMOTPEHHbIN crathell 8 KoHBEHLIMH, HECMOTps Ha
HOCJHEACTBUSI M 3HAUYUMOCTh CIOPHBIX HHTepecoB 100, HaoOOpoT, OBUT JIM OTKa3 B
YIIOBJIETBOPEHUH 3aIlpoca 3asBUTENS ONpaBlaH pajyl 3allUThl IpaB MaTepu (WK, HalpuUMep,
paau 3alUThl IPaB JPYTUX JIIOJIEH WM B MHTEpEcax OOIIECTBEHHOTO 370poBbs). EBponeiickuii
Cyl JOJDKEH IPOBECTH INPOBEPKY COAJIaHCUPOBAHHOCTH MHTEPECOB M BBICHUTH OBLIO JIU
YCTQHOBJIEHO HEOOXOJMMOE paBHOBECHE MEXJAy CHOPHBIMH IIpaBaMH U HHTEpecaMHu BO
®paHIy3CKON CUCTEME.

7. DT0 U sABISETCA CYThIO MpoOJIeMBl. B cOOTBETCTBUU C 3aKOHOJATEIBCTBOM U CyAeOHON
MPAKTUKOM HEBO3MOXHO OBLIO YCTaHOBUTh pPaBHOBECHME MHTEPECOB B JaHHOM Jene. Ha
npakTuKe (paHIly3CKOe 3aKOHOAATEIhCTBO YCTAHABIMBAET, UTO PEIICHHUE MaTepu MOJb3yeTCs
aOCOJIIOTHOW 3aIIUTOM OT 3aImpPOCOB HAa TPEIOCTABICHHE CBEICHHWU CO CTOPOHBI 3asBUTEIIS,
HE3aBHCHUMO OT MPHUYHMH M MPABOMEPHOCTH TAaKOro peimieHus. B nro0oM ciydae, MaTepuHCKUI
OTKa3 SIBJIseTCs 00s3aTeNbHBIM I peOeHKa, KOTOPBIA HE 00J1aJaeT 3aKOHHBIMU CPEACTBAMHU IS
00:KaJI0BaHUs OJJHOCTOPOHHETO0 MAaTEPUHCKOI0 0TKa3a. Mathk 00J1ajjaeT AUCKPEIIMOHHBIM ITPaBOM
MPUHECTH CTPAJAIOIIEro pedeHKa B MUP U MPUTOBOPUTH €r0 K MOXU3HEHHOMY HEBEIEHUIO.
JeiictBue abcomoTHOrO '"mpaBa BeTO" MaTepHw 3akKIIo4YaeTcsi B TOM, YTO MpaBa peOeHka,
npenycmoTpentbie Konpenuueit (cM. IToctanoBnenue EBponeiickoro cyna mo aeny "Hoxancen
npotus Hopserun" (Johansen v. Norway) ot 7 aBrycra 1996 r.; Iloctanosnenue EBponeiickoro
cyna no aeny "Kyrmaep npotus ['epmannn” ({Kutzner} v. Germany) ot 26 despans 2002 t.),
npeneOperatoTcss U 3a0biBatoTcs. K ToMy ke MaTh TeMH K€ CPEICTBAMHU MOKET OTPaHUYUTHh
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npaBa TPETHHX JIMI, B YACTHOCTU IpaBa POJHOTO OTLA WM OpaTbeB U CEeCTep, KOTOPhIE TaKUM
e 00pa3oM MOTYT OBITh JIUIIICHBI MTPaB, MPEAYCMOTPEHHBIX cTaThel 8§ KonBennmu. Beumay sToro
aHalM3a, Mbl HE MOKEM YIIOBJIETBOPUTHCS NPU3HAHUEM OOJBIIMHCTBA, YTO "3asBUTENIO ObLIA
nperocTaBiieHa HeuJIeHTUuIupytonas nHpopmanus o ee MaTepu U POJHON ceMbe, KOTopas
MO3BOJIMJIA €l YCTAaHOBUTh HEKOTOpBIE M3 €€ KOpHEH, OJHOBPEMEHHO oOecredHBas 3alluTy
uHTepecoB TpeTbux jull" (cM. § 48 I[locTaHoBIEHN).

8. B pa3nuuHBIX CHTyanMsx Moxoxke, uro EBpormeiickuii cyn paccmaTpuBaer (akrt, 4To
3asgBUTENb SBIIAETCS YAOUEPEHHBIM peOCHKOM, UMEIOIIMM pelatoiiee 3HaueHue s aena (cMm. §
43, 44 u 49 TlocTaHoBiEHUS ), TAKUM 00pa30M MOAPA3yMEBasi, YTO MOMCKH €€ MaTepH - KOTopas
oTKa3ajach OT Hee MPHU POKICHUH - OyAyT U3IUIIHUMHU U HalpacHbIMU. Mbl He pa3zelnsieM 3Ty
TOUKY 3peHHs. OUeBHJIHO, YTO YCBHIHOBJIEHHBIE JETH CUUTAIOT CBOMM JOJIOM Y3HAaTh CBOMX
ponHBIX ponuTeneld. Jlaxke Oyayud YCHIHOBJICHHBIM, PEOEHOK, KOTOPBI HE MOXKET HHYEro
y3HaTh O CBOEM CEMEWHOM MPOUCXO0KIEHUH, TOABEPraeTCs CTPAJaHUsAM, U 3TU CTPAJaHUS MOTYT
octaBuTh "mpambl". UTo KacaeTcs HEOOXOIWMOCTH OXpaHbl NMPHEMHBIX POJUTENCH, BOIPOC
TaK)K€ MHTEPECYIOIUN OOJBIIMHCTBO, TO B COOTBETCTBUU C HACTOSIIMM JIEJIOM, UX HE OT YEro
3aIUILIATb.

9. Uro kacaercss OCHOBHBIX MHTepecoB, TO EBpornelickuil cya, MeX1y IpO4YuM, MPU3HAET
HEO0OXOIUMOCTh U30eKaHus He3aKOHHBIX a0opToB (cMm. § 45 IlocranoBnenus). OAHAKO CTOUT
OTMETHUTh, YTO HET HUKAKUX JTOCTOBEPHBIX CBEJIECHUN O TOM, YTO €CTh PUCK YBEJIMYEHUS 4MCIa
abOpTOB WJIM KOJMYECTBA JAETOYOUICTB, B CIydyae OTMEHBI CUCTEMbl aHOHUMHOTO poxkieHus. K
TOMY JK€ TakoOl pHUCK HEOoOXOJUMO OLIEHUTh B CBETE€ CYILIECTBYIOUIEM B CTpaHax, He
UCIOJB3YIOUIMX CHCTEMY AHOHUMHOIO pOXIeHUus, cuTyauuu. CTaTUCTHUYECKHE [aHHBbIE HE
TOBOPAT 00 yBEITMUEHUH KOJMYECTBA a0OPTOB U JETOYOUIUCTB B OOJBIIMHCTBE CTPaH, BXOISIINX
B EBponelickuil cCoBeT, 3aKOHOAATENbCTBO KOTOPBIX MOX0KE Ha 3akoHoAaTesbeTBO @Opannuu. Bo
MHOTHUX CTpaHax, Kak U Bo ®OpaHLMM, pa3BUTHE KOHTPALICTIUU | IUIAHUPOBAHUS CEMbH UIPAET
CYILIECTBEHHYIO POJIb B OCBEJAOMIJICHHOCTH cpeiu Oymymmx poauteneil. Uto kacaercs "mpasa
YBa)KEHHS J)KM3HU KaK HamOoyiee BaKHOHM IIEHHOCTH, rapaHTHpoBaHHOW KoHBeHIuei", koTopoe
0 3asBJICHUIO OOJIBIIMHCTBA SIBJIsIETCA "OMHOM U3 1enel, npecineayemMbix Opannuei”, To Mbl HE
MO’KEM COTJIACUTBHCA € MOJIpa3yMeBaeMbIM MOJIOKEHNUEM, a UMEHHO C T€M, YTO CPEAM BCEX CTpaH,
BXoZsIuX B EBporeiickuil coBeT, ppaHIly3ckas cucTeMa eIUHCTBEHHas!, KoTopas o0ecrednBaeT
YBa)K€HUE IIpaBa Ha )KU3Hb, FAPAHTUPOBAHHOIO cTaTbel 2 KOHBEHIMH.

10. Haxonen, kak u Biactd @DpaHIuM, OOJBIIMHCTBO BBIIBUHYJIO apryMeHT, YTO
roCcy/1apcTBO MPOSBUJIO 3aWHTEPECOBAHHOCTh MpPU BBIOOpE CpeAcTB i obecreueHus
cooTBeTCTBUS cTaThe 8§ KoHBeHIMHU B cepe B3aMMOOTHOUIEHUH MEX]y JIFOJbMH U YTO CTETIEHb
ATOW 3aMHTEPECOBAHHOCTH B HACTOALIEM Jiene Oblaa OoJibllie BBUAY Pa3jIMUUil B NPABOBBIX
cucTeMax M TpaJMLUsAX, a TakkKe Toro (akra, 4To poauTenH Npuberaiu K pasHbIM crocobam
OTKa3a OT cBouXx jerei (cM. § 46 u 47 IlocraHoBIIeHUS ).

11. Yro kacaercs, BO-IIEPBBIX, CTENIEHN 3aUHTEPECOBAHHOCTH, TO OHA MOKET 3aBUCETh HE
TOJIBKO OT IpaBa WU IpaB, HO U OT CaMOW MPHUPOJbI 3aTPOHYTOT0 MHTepeca. TakuMm oOpazom,
HEKOTOpBIE ACHEKTHI NPaBa Ha JIMYHYIO JKU3Hb SIBJISIFOTCS BTOPOCTENEHHBIMU 110 OTHOLIEHHIO K
caMOMYy 3TOMY IpaBy. MBI CTpOro mpuiepKuUBaeMcsi TOr0O MHEHHUS, YTO MPaBO Ha JIMYHOCTH,
KOTOpOE SIBJIIETCS CYLIECTBEHHOW 4YacTblO IIpaBa Ha He3aBUCUMOCTh (cM. IlocraHoBneHue
EBporeiickoro cyna mo neny "llpertu npotus CoenunenHoro Koponescrsa" (Pretty v. United
Kingdom) ot 25 anpens 2002 r., § 61) u pa3zsurue (cm. [locranosnenue EBpormnelickoro cyna mno
neny "bencaun nporus CoenunenHoro KoposesctBa" ({Bensaid} v. United Kingdom) ot 6
despans 2001 r.), aBaseTcs AApoM IpaBa Ha yBaKEHHE JIMYHOM ku3HU. TakuMm oOpazom, ObLIO
MPOBEJICHO HauboJiee THIaTeIbHOE UCCIIeI0BaHUE MPU OLIEHKE CITIOPHBIX HHTEPECOB.

12. Bo-BTOpBIX, 10 HalIeMy MHEHMIO, (aKT OTCYTCTBHUS OOIIMX YEepT CpPeau pa3IUyHbIX
BHYTPEHHUX IpaB, KOTOPOE MPEAOCTABISIET TOCYAApCTBY OINpPENEICHHYIO0 3aUHTEPECOBAaHHOCTD,
HaM KaXKeTcs IMPOTUBOPEYAIVM CpPaBHUTEIBHOMY IIpaBy, IpHUMEHsOIEMYycs EBponeiickum
cynoM. Kak otmedaer EBpornelickuil Cy1: "O4eHb peKO BCTPEYAETCS] BOZMOXKHOCTB I MaTepen
pO’KaTb AaHOHMMHO, B COOTBETCTBUM C €BpPONEHCKMM BHYTpeHHMM npaBoM" (cm. § 19
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ITocranoBnenus). Taxxe OH 3aMedaeT, YTO CYLIECTBYET TEHACHILIMS K YCTAHOBJIEHUIO "e€Cliu HE
mpaBa poKaThb aHOHMMHO, TO XOTS OBI MpaBa poXkaTh "TaitHO". DTO nBE aOCOTIOTHO pas3HbIC
CUTYallUU.

13. Ha camom jene, HU B OJTHOM JAPYroil CTpaHe HE MPUJACTCS TaKOe 3HAUYCHHUE 3allUTE
npaBa MaTepu HAa AaHOHUMHOCTb - 32 TAWHBIM POXKJICHHEM CIIEAYeT TailHbIH OTKa3 OT peOeHKa -
kak Bo @paHuum B coorBercTBUM ¢ ['paxnaHckum koxekcom u Kogekcom o cembe u
couuanbHoi momomu. Tonbko B Utamuu (ctates 73 I'pakpanckoro kojekca) u JlrokcemOypre
(cratbst 57 I'paxkiaHCKOrO KOZIEKCa) HE 00s13aTeIbHO BIUCHIBATh UMs MAaTEPU B CBUIETEIILCTBO O
poxneHun. B momoOHOW cHuTyauuud NpaBO Ha KOH(PHIECHIMAIBHOCTh OTHOCHTCS TOJBKO K
UJCHTU(QUKALIMOHHBIM CBEJICHHSIM, MOSBIIONMMCS B CBHJETEIBCTBE O POXKIECHUM M HE
IPEMSATCTBYET IMO3JHEHMIIEMY YCTAaHOBJIEHHMIO POJCTBEHHBIX OTHOLIEHUN MEXAY MaTepbhlo U
pebenkom. K Ttomy ke, B Hramum 3akoH 1983 roma o0 YCHIHOBJICHHMHM W YJIOYCPEHUU
rapaHTUpyeT KOH(UICHINATBHOCTh B OTHOIICHUH MPOUCXOXKICHUS peOeHKa 10 TeX MOp, MoKa
BJIACTH HE JAAyT pa3pelicHus Ha pacKpbITHE MOA0OHBIX cBeAcHuil. B Mcmanum crares 47
Kogekca o rpaxgjaHcKkoM cTaTyce, KOTopas I03BOJIsljla UCII0JIb30BaTh CJIOBA "MaTh HEW3BECTHA"
IPU PErUCTpaLiU POXKJICHUS, CMEPTH, BCTYIUIEHUS B Opak, Oblja Mpr3HaHa HEKOHCTUTYIIMOHHON
[TocranoBnennem BepxoBHoro cyna ot 21 centsops 1999 r.

14. HanpoTuB, HEKOTOpPbHIE CTPAaHbl OTKPBITO MPU3HAIOT NpaBo "3HaTh". Tak, B ['epManuun
IPaBO KaXKIOTO 3HATh CBOE MPOHMCXOXICHUE OBIJIO YCTAHOBJICHO, KaK (hyHIaMEHTAIBHOE MPaBO
4eJI0BEKa, OCHOBAHHOE Ha O0IlleM MpaBe Ha JOCTOMHCTBO U CBOOOHOE pa3BuTue, depepanbHbIM
Koncturynuonssim cynom B IlocranoBnenun ot 31 suBaps 1989 r. IlpakTuka ycTraHOBIEHUS
"nerckux sumkoB" (Babyklappe), o kotopeix roBoputcs B [loctanoBnenuu (cM. § 19), koTopas
NpPUBJICKJIAa INIUPOKOE BHUMAHHWE MAaccOBOM wWH(pOpMalMM, TEM HE MEHee OCTaeTcs
HEpPacIpOCTPAHEHHBIM SIBJICHUEM M IPEJI0KEHUE JICraJu30BaTh UX BbI3bIBAET BOJHY KPUTHKH.
B IlIBeiinapuu mnpaBO KaxKIO0ro 3HATh CBOE MPOUCXOXKIAEHUE MpusHaercs DeaepalibHON
Koncturynueit ¢ 1992 roga kak JuyHOE IpaBoO, a YTO KACAETCsA YCHIHOBJIEHUS, TO cTaThs 138
Jlekpera 0 TpaklaHCKOM CTaTyc€ yCTAaHaBIMBAET, YTO JIMIO, KEJIAIOLEe y3HAaTh CBEJEHUS,
yKa3aHHblE B IOJ/UIMHHOM CBHJIETENILCTBE O POXKICHHM, JOJDKHBI IOJYYUTh pa3pelleHUe B
HaOmo1aTeIbHOM opraHe kaHToHa. [logoOHoe mpaBuio npumensiercs B Hupnepnanpax, rne
BepxoBHblii cyn cBoum IlocranoBinenuem ot 15 ampenss 1994 r. mpusHan OCHOBHOE NpaBo
pebeHKa Ha HHIUBUAYAIbHOCTD, BKJIKOYAasl IPaBO 3HATh JINYHOCTh POAUTEIEH.

15. HakoHer, OOJIBIIMHCTBO CCBHUIAETCA HAa OTCYTCTBUE COIJIACHsl, HO HE CChUIAETCS Ha
pa3IuYHbIE MEXIyHApOAHbIE CIIOCOOBI TOCTHKEHUSI KOHCEHCYCa, KOTOPhI MOXKET YCTaHOBUTH
paBHOBECHE MEXKIY CIIOPHBIMU IpaBaMu. MeXyHapoaHas KOHBEHIUS O MpaBax pedeHka ot 20
HOs10pst 1989 r. ycraHaBiIMBaeT, 4To PeOCHOK MMEET C POXKACHMS "HACKOJIBKO 3TO BO3MOXKHO,
npaBo 3HaTh cBOMX poxautenenl” (crarbs 7). Tak ke [aarckas korseHmwst ot 29 mas 1993 r. "O
3aluTe JeTed M COTPYAHUYECTBE B  OTHOIIEHWHM HHOCTPAHHOIO  YCHIHOBJIEHHS',
patudunpoBaHHas ®pannuen, YCTaHABJIUBAET, 4TO KOMIIETCHTHbIE OpraHbl
JloroBapuBaroliiierocsi rocygapcrsa odecrnedyar COXpaHHOCTh UMEIOIENcsl Y HUX HH(OopMaluu o
IPOMCXOXKACHUU peOeHKa, B YaCTHOCTU MH(pOpPMAIUU, KacaroIIeNcsl IMYHOCTH €ro POJUTeNeH,
TaK e KaKk M MEIUIMHCKUX cBeleHuil. KoMIeTeHTHbIe OpraHbl Tak ke JOJIKHBI 00eCIeunuTh
JOCTYNl peOeHKa WM €ro MpeICTaBUTENs K Mojo0HOW HMH(pOpMAIMM MO/ COOTBETCTBYIOIIUM
HAJ30pOM B TIpeJesiaXx, yCTaHOBJIEHHBIX 3aKOHOJATENbCTBOM rocyaapctBa (crathsa 30). B
Pexomennanmuu ot 26 sguBaps 2000 r. ("MexnyHapoJHOE YCHIHOBIIEHHE: YBaXXCHHE IIpaB
pebenka") Ilapmamentckas Accambueit Cosera EBpombl mnpemioxuna rocygapcTBaM
"o0ecreunTh NMPaBo YCHIHOBJIECHHBIX J€Tel y3HATh CBOE MPOMCXOXKAECHUE MPU COBEPIICHHOJIETHH
Y UCKJIIOYHUTD U3 HAIMOHAJILHOTO 3aKOHOATENbCTBA MPOTHUBOPEYALIUE 3TOMY MOJIOKEHUs".

16. B no00HBIX YCIOBUSAX, OCHOBBIBAsICh Ha PA3IMUUU MPABONPUMEHUTEIHHON MPAKTHKH
B [IPABOBBIX CHCTEMAaX U TPAIULUAX (a TaKKe MPUHUMAasi BO BHUMaHUE 3aKOHOMPOEKTHI, KOTOPbIE
SBJISIIOTCSL BCErO JIMIIL MPOEKTaMH), oOBABIAAL NpeaycMoTpeHHoe KonBeHImel abcomoTHOe
paBO MaTepU COXPAHUTh CBOIO JIMYHOCTh B CEKpeTe, OOJIBIIMHCTBO MNPUACPKHUBAIOCH
YTBEP)KJICHHMSI, KaCaloIIerocsi eBpONelcKOro KOHCEHCYCa M YKa3bIBaJIO HA €r0 O€CCMBICICHHOCTD.
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BmecTo TOro uto0bl 1aTh BO3MOXHOCTH IpaBaM, rapaHTUpOBaHHbIM KoHBeHIMEH, pa3BUBaThCA,
MOJIyYUB B KAuecTBE OTIPABHON TOYKM MNPAKTHKYy MPUMEHEHHs B pslieé CTpaH, BceoOliee
TOJIKOBAHHE CO CCBUIKOM Ha (PaKTUYECKH H30JIMPOBAHHYIO MPAKTUKY cTpaHbl (cM. § 47
[TocTaHoBIEHUST) UCLIONB3YETCS IS TOATBEPKACHUS 3aIPETOB HA ATH MPaBa.

17. B OTHOUIEHMM YCTAaHOBJICHUS DPABHOBECHUS MEXAY CHOPHBIMM HMHTEpPECAMH, MbI
HaxoauM noaxoJ EBpomnelickoro cyna, nposiBieHHbI B nene "l'ackuH npotuB CoearMHEHHOIO
Koponescra" (Gaskin v. United Kingdom) ot 7 uronst 1989 r. (§ 49), u no3anee B nene "M.G.
npotuB CoeauHenHoro KoponesctBa" (M.G. v. United Kingdom) ot 24 centsops 2002 T.
BA)KHBIM.

"ITo muenuto EBpomneiickoro cyzaa, 3aBUTEIN UMEIOT MPaBo, oxpaHnsemoe KonBeHiuen, Ha
nojy4eHue uH(popMaun, HeoOX0AUMON Il YCTAHOBJICHUSI OOCTOSTENBCTB JIETCTBA U PAHHETO
pazButua. C Jpyroil CTOpOHBI, HEOOXOIUMO YACHUTH BAXKHOCTh KOH(UICHIIMATBLHOCTU
OOIIECTBEHHBIX CBEACHUN NpPHU TOITYYeHUH OOBEKTUBHOW M HAJASKHOW WHPOpPMALUU, W YTO
noo0Hass KOH(PUACHUUATBHOCT, HEOOXOAMMa [UIsl 3alUThl HMHTEPECOB TPEThUX JUl. B
COOTBETCTBUH C IOCIEIHUM acleKTOM, CUCTeMa, MOJ00Has OpUTAHCKOM, KOTOpas pa3peraet
JOCTYI K CBEIEHUSM IPU HAIMYUU COTJIAcHs JCTIOHEHTA, MOXKET CUMUTAThCS COBMECTUMOM C
00s3aTenbCTBaMU, IpEelyCMOTpeHHbIMU cTaThell 8 KoHBeHUMH, NpuHUMas BO BHHUMaHUE
CTENeHb 3aUHTEPECOBAHHOCTH TocyaapcTBa. EBpomnelickuii cy cuuTaer, 4To MpH TaKoi cucTeMe
MHTEPECHI JIULA, MBITAIOIIEr0Cs MOJIYYUTh JOCTYN K MH(POPMAIH, OTHOCAIIEHCS K €ro JIMYHON U
CEMEMHON KU3HHU, JOJDKHBI YYHTHIBATHCS, €CIM JEMOHEHT 3THX CBEICHUI HENOCTYNEH WU
HEIPaBOMEPHO OTKa3bIBae€T B paspelleHuu. Takas cucreMa COOTBETCTBYET TOJIBKO HMPUHLIHUITY
MPOMOPLUOHATIEHOCTH, €CJIM OHAa 00ECTIEYUT MPABO HE3AaBUCUMOTO OpraHa peniarh NpeaoCTaBUTh
JIM 10CTYH K MH(GOpPMAIMH, €CIIU ICTIOHEHT HE J1aeT OTBETA WM OTKA3bIBAaeT B pa3pelieHun".

18. Ecnu cuctema aHOHMMHOTO POXACHUS COXPAHUTCS, HE3aBUCHUMBIM OpraH JOJIKEeH
Oyzer pematb, NMPHHSB BO BHUMAaHHE BCE (PAKTHUECKHE M IOPUIAMYECKHE AaCMEKTHI [ela,
NPEeIOCTaBUTh MIM HET JAOCTYyll K uHGOpMaluu; Takod MJOCTYNl TMpU ONpeAeNeHHBIX
00CTOSITENILCTBAX MOXET ObITh YCIOBHBIM. B Hacrosiiel cutyanuu, B OTCYTCTBUE MEXaHU3Ma,
MO3BOJIAIONIETO 3asSBUTENI0 YCTaHABIUBATH CBOE MPOUCXOXKICHHE, MPUOPUTET ObLIT HEM3OEKHO
OTJIaH MHTepecamM Marepu. B 3ampoce 3asBuTenss Ha MpenocTaBlieHHe HHPopManuu ObUIO
0€3yCII0BHO U OKOHYATENIbHO OTKa3aHo.

19. bonpmmuacTBO EBpomneiickoro cyaa Boiaenwio aeno "I'ackun mpotuB CoeTMHEHHOTO
KoponescrBa" n "Mukynuu npotus XopBaTUH'"' Ha OCHOBAaHHMM TOT'O, YTO BOIPOC O "IOCTYyIE K
MH(pOpPMaLlUU O MIPOUCXOKACHUN U JINYHOCTU POJIHBIX POIUTENEH" HE TOXKIECTBEHEH AOCTYIY K
"apXMBHBIM JaHHBIM O peOeHke, Haxojmsamemcs moj onekoil" (memo "T'ackuH mnpoTUB
Coenunennoro KoponescTBa") wim "moka3zaTenbCTBY MPEAIoaraéMoro oOTIoBCcTBA" (Aeno
"Mukynauu npotuB Xopatuu") (cMm. § 43 IlocraHoBieHus)). Mbl He HaxoIuM pa3lInyue,
yYKa3aHHOE OOJBIIMHCTBOM, yO€AMTEIbHBIM; Mbl HE CUMTAEM 3TO pa3jiMule OCHOBAHMEM JUIS
IIPUHSTHS APYTOro peleHus 10 HaCTOosIEMY Aelly. B yacTHOCTH, MBI yTBEPKAAEM, YTO BOIIPOC
no paeny '"T'ackun nporuB CoeaunenHoro KoposneBcTBa" 3aTparumBai TOJBKO JIOCTYH K
uHpOpMalLlUY, CcoJAepiKalleiicss B apXWBe opraHa mo omneke; EBponeilickuil cyq B cBoeM
[TocTanoBieHNM yCTaHOBWIJ, 4YTO '"conaepxkaimiasics uHGpOpMalMs BKIOYala B cels cyrybo
JUYHBIE CBEJIEHUS O JAETCTBE, PAa3BUTHMM W MCTOPUM 3asBUTENA", KOoTopas 'Moria cTaTh
OCHOBHBIM HCTOYHHKOM CBEACHMM O €ro MpouuioM U O ero JAerckux rogax" (cMm.
ynoMuHaBleecss Bbinie IlocranoBnenue EBpomelickoro cyga mno geny '"l'ackuH mpoTus
Coenunennoro Koponesctsa'", § 36 u 37). Kpome Toro, naxe eciu v paccMaTpuBaTh CUTYAILIUIO
B JAHHOM Jiel€, KaK OTIMYHYIO OT JpYrMX Jejl, JKEIaHWE 3asBUTENs YCTAaHOBUTH CBOE
MIPOUCXOXKICHUE KaXXeTcsl HaM 0oJiee CUIIBHBIM, YeM B JPYTUX JejaX, paHee pPacCMOTPEHHBIX
EBpomneiickum cygom.

20. 3akon N 2002-93 ot 22 guBaps 2002 r. 0 IPONUCXOKJIECHUN YCHIHOBJICHHBIX JIETEH U
JeTeH, HaXOAAIIMXCS IO/ ONEKOM, KOTOPBI yCTaHaBIMBAaeT, KpoMe mIpodero, HaruoHanbHbIN
COBET MO JOCTymy K HHpopMmanmuun o JuuHoM npoucxoxiaeHun (CNAOP), npusnaer
HEOOXO/IMMOCTh YCTaHOBJIGHUS PAaBHOBECHUS MEXJy CHOPHBIMH HMHTEpecaMH. XOTS OH U He
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peryiupyer NIpaBO CEKPETHOTO POXKIEHUS, OH JeNaeT Ilar BIEped B BOIPOCE JIOCTyna K
nHpopmanuu o npoucxoxaeHnu. Kak ykaszan EBporneiickuii cyn B cBoeM [locTaHOBIEHUH, STOT
3aKOH pa3pellaeT 3asBUTENII0 [10aBaTh 3allpoC HAa PACKPBITHE JMYHOCTH MATEpHU, €CIHU - U 1O
HaIlleMy MHEHHIO 3TO Hambosee CYIIEeCTBEHHBIH NYHKT - ee corjacue OyJeT BIOCIEICTBUU
nonyueHo (cMm. § 49 Ilocranosnenus). HeoO0XoqumMo OTMETUTH, BO-TIEPBBIX, YTO MATEPH BCETO
JUIIb MpeiaraloT NPeJoCTaBUTh UICHTHU(HUIMPYIOIINE CBEIEHHUS, HO OHAa HE 00s3aHa ITOTO
nenath (ctarbs L. 222-6 Kogekca o ceMbe U COLIMAJIBHOM CTAaTyCE, B COOTBETCTBUM CO CTaTbel 2
3akonHa ot 22 sHBaps 2002 r.); BO-BTOPBIX, OHA MOXKET B JII000E BpPEMs 3alPETUTh PACKPHIBAThH
cBegeHust o cebe, maxxe mocie cmepTu (ctaths L. 147-6 Kogekca o cemMbe W COIMAIBHOM
cTaTyce, B COOTBETCTBUHU cO cTatheil 1 3akona ot 22 suBaps 2002 r.). HoBoe 3aKk0HOIaTENHCTBO
He HajaenseT HammoHanbHBIN coBeT (WM JTHO0OW WHOW HE3aBUCHMBIA OpPraH) MOJTHOMOYHUSIMU
MPUHUMATh OKOHYATEIBHOE PEIICHHE O PACKPBITUN CBEJCHHI B CBETE CIIOPHBIX HHTEPECOB, €CIIU
MaTh TPOJIOJKAET OTKa3blBaTh B Jlau€ CBOETO COTJIACHsi, TEM CaMbIM JHIIAs peOeHKa IpaBa
YCTaHOBUTH JUYHOCTH €ro poJHBIX ponuteneid. [lepBoHauanbHblil nucOamaHc coxpaHsercs,
IOCKOJIBKY TpaBO Ha JOCTYH K HWHGPOpPMALMKU O JUYHOM TPOMCXOXKIEHHH OCTaeTcs B
3aBHCHUMOCTH OT BoJIM MaTtepu. Kpome Toro, XoTs ¥ OTMEYaeTcsi, YTO HOBOE 3aKOHOJATEIHCTBO
ObUIO TPHUHATO dYepe3 dYeThlpe Troja mocie mnomadu xamodel B Komuccmo (cm. § 23
[TocTaHOBIEHUS) U YTO 3aIBUTEIIO TETEPh TPUALATH BOCEMb JIET, OONBIIMHCTBO HE MPHUHSIIO BO
BHUMaHUE CHUTYallMl0, CYIIECTBOBaBIIYIO 10 H3AaHus 3akoHa oT 22 suBaps 2002 r. u
HEBO3MOXKHOCTh 3asiBUTENsl MOJATh 3amnpoc panbiie (cMm., mutatis mutandis, ymoMuHaBIIeecs
Boiie IlocranoBnenue EBponeiickoro cyma no gemny "M.G. mportuB CoeaMHEHHOTO
Koponesctra", § 31).

21. B orimune oT OONBIIMHCTBA, MBI CYMTAEM, YTO B HACTOSIIEM JIeJI€ 3aKOHOIATCIBCTBO
O®paHIMK HE YCTaHABIIMBAET CIPABEIMBOTO PABHOBECHUSI MEXAY 3aTPOHYTHIMH HHTEpPECAMHU
(cM. § 49) u uro Hapymenue ctathyl 8 KoHBeHIIMHN Meno MecTo. Takum 00pa3oM, MBI TIoJIaraeM,
YTO HE BO3HUKAET OTJEIBHOIO BOMpOca B cBeTe mpuMeHeHus ctatbu 14 KoHBeHIMH, B3STOU B
COBOKYIHOCTH cO cTaThet 8 KonBeHiuu.

EUROPEAN COURT OF HUMAN RIGHTS

CASE OF {ODIEVRE} v. FRANCE
(Application No. 42326/98)

JUDGMENT
(Strasbourg, 13.11.2003)

In the case of {Odievre} v. France,

The European Court of Human Rights, sitting as a Grand Chamber composed of the
following judges:

Mr L. Wildhaber, President,

Mr C.L. Rozakis,

Mr J.-P. Costa,

Mr G. Ress,

Sir Nicolas Bratza,

Mr G. Bonello,

Mr L. Loucaides,

Mr {P. Kuris},
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Mr 1. Cabral Barreto,

Mrs F. Tulkens,

Mr K. Jungwiert,

Mr {M. Pellonpaa},

Mrs H.S. Greve,

Mrs S. Botoucharova,

Mr M. Ugrekhelidze,

Mr S. Pavlovschi,

Mr L. Garlicki,

and also of Mr P.J. Mahoney, Registrar,

Having deliberated in private on 9 October 2002 and 15 January 2003,
Delivers the following judgment, which was adopted on the last-mentioned date:

PROCEDURE

1. The case originated in an application (No. 42326/98) against the French Republic lodged
with the European Commission of Human Rights (“the Commission™) under former Article 25 of
the Convention for the Protection of Human Rights and Fundamental Freedoms (“the
Convention") by a French national, {Ms Pascale Odievre} (“the applicant™), on 12 March 1998.

2. The applicant, who had been granted legal aid, was represented by Mr D. Mendelsohn, a
member of the Paris Bar. The French Government (“the Government") were represented by their
Agent, Mr R. Abraham, Director of Legal Affairs, Ministry of Foreign Affairs.

3. The applicant alleged that the fact that her birth had been kept secret with the result that
it was impossible for her to find out her origins amounted to a violation of her rights guaranteed
by Article 8 of the Convention and discrimination contrary to Article 14.

4. The application was transmitted to the Court on 1 November 1998, when Protocol No.
11 to the Convention came into force (Article 5 § 2 of Protocol No. 11).

5. The application was allocated to the Third Section of the Court (Rule 52 § 1 of the Rules
of Court). On 16 October 2001, after a hearing on admissibility and the merits (Rule 54 § 4), it
was declared admissible by a Chamber of that Section, composed of the following judges: Mr L.
Loucaides, President, Mr J.-P. Costa, {Mr P. Kuris}, Mrs F. Tulkens, Mr K. Jungwiert, Mrs H.S.
Greve, Mr M. Ugrekhelidze, and also of {Mrs S. Dolle}, Section Registrar. On 24 June 2002 the
Chamber relinquished jurisdiction in favour of the Grand Chamber, neither of the parties having
objected to the relinquishment (Article 30 of the Convention and Rule 72).

6. The composition of the Grand Chamber was determined according to the provisions of
Article 27 §§ 2 and 3 of the Convention and Rule 24.

7. The applicant and the Government each filed written observations on the merits.

8. A hearing took place in public in the Human Rights Building, Strasbourg, on 9 October
2002 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government

Mr F. Alabrune, Assistant Director of Legal Affairs, Ministry of Foreign Affairs, Agent,

Ms L. Delaye, magistrat on secondment to the Human Rights Division, Legal Affairs
Department, Ministry of Foreign Affairs,

Ms C. D'Urso, magistrat, Department of European and International Affairs, Head of the
Institutional, Legal and Contentious Issues Office,

Ms C. Briand, senior administrative {attache}, Social Action Department, Ministry of
Employment and Solidarity,

Ms M.-C. Le Boursicot, Secretary-General, National Council for Access to Information
about Personal Origins Counsel;

(b) for the applicant

Mr D. Mendelsohn, member of the Paris Bar, Counsel,



Ms O. ROY, Reader at the University of Paris X, Adviser.

The applicant was also present in Court.

The Court heard addresses by Mr Mendelsohn, Mr Alabrune and Ms Roy and their replies
to the judges' questions.

THE FACTS
I. The circumstances of the case

9. The applicant is a French national who lives in Paris.

10. She was born in the fourteenth administrative district of Paris on 23 March 1965. Her
mother requested that the birth be kept secret and completed a form at the Health and Social
Security Department abandoning her after signing the following letter:

"I abandon my child Berthe Pascale. | certify that | have been informed that after one
month the abandonment of my child will become irreversible and that the authorities reserve the
right to have her adopted.

| decline the assistance that has been offered to me.

| request that this birth be kept secret.

| certify that | have received the form setting out information on abandonment.

Paris, 24.5.[deleted] Berthe"

11. The applicant was placed with the Child Welfare Service at the Health and Social
Services Department (Direction de I'action sanitaire et sociale - "the DASS") and registered on 1
July 1965 under No. 280326 as being in the care of the {departement} of Seine. Subsequently, a
full adoption order was made on 10 January 1969 in favour of Mr and {Mrs Odievre}, under
whose name she is now known. The operative provisions of the Paris tribunal de grande
instance's judgment ordering her adoption read as follows:

"... The operative provisions of the judgment to be delivered shall be entered in the
prescribed manner and time... in the register of births, deaths and marriages held at the town hall
of the fourteenth administrative district of Paris;

This entry shall serve as the child's birth certificate;

The original birth certificate and the birth certificate drawn up pursuant to Article 58 shall
at the public prosecutor's behest be endorsed with the word "adoption™ and shall be deemed to be
null and void.”

12. In December 1990 the applicant consulted her file as a person formerly in the care of
the Children's Welfare Service of the {departement} of Seine and managed to obtain non-
identifying information about her natural family:

"Record of information on a child admitted to the Saint-Vincent-de-Paul Hospital and
Nursing Home provided by: CONFIDENTIAL

Date of admission [date deleted]

Detailed explanation of the reasons for the child's admission (if the child has been or may
be abandoned, provide full information on such matters as the mother's, and if possible the
father's, physical appearance, mental outlook, health, social background and occupation in order
to enable the authorities to find the best possible placement)

Abandonment: The parents have been cohabiting for seven years. Two children have been
born of their relationship: an elder child, who is 21 months old, and Pascale, whom the mother
has today abandoned and placed in our care. The couple have been put up by a woman for two
years, but she now faces eviction. The father is a Spanish national and works as a painter and
decorator. His monthly wage is approximately 1,200 [French] francs. He is married and has a
legitimate daughter, who is being brought up by her mother. According to Pascale's mother, her
partner refuses to have anything to do with Pascale and says that he cannot take on this new
burden. She (Ms Berthe) appears to have no will of her own and is content to go along with her
partner's wishes. She has not visited her daughter at the clinic, saying that she does not wish to



become attached. She did not see her daughter until today and greeted their separation with total
indifference. Ms Berthe does not work and looks after her son and her landlady's child.

A request has been made for the birth to remain secret.

Description of the mother: 1.63 m tall, slim, regular features, clear-skinned, heavily made-
up brown eyes, long, thick brown hair, in good health, ambivalent attitude, very limited intellect.

Description of the father: average height, blond hair, brown eyes, in good health, sober.

Pascale was born 1 3/4 months premature and weighed 1,770 grams. She now weighs
3,100 grams. Her stay in the incubator room at... was trouble-free. She has now reached term and
presents no neurological or organic anomalies. Information noted on the medical certificate
supplied to the nursery department.

25 May... Birth certificate requested

14 June... Certificate appended

18 June... Proposal for category A registration."

13. On 27 January 1998 the applicant applied to the Paris tribunal de grande instance for an
order for the "release of information about her birth and permission to obtain copies of any
documents, birth, death and marriage certificates, civil-status documents and full copies of long-
form birth certificates”. She explained to the court that she had learned that her natural parents
had had a son in 1963 and two other sons after 1965, that the DASS had refused to give her
information concerning the civil status of her siblings on the ground that disclosure would be a
breach of confidence, and that, now that she knew of her siblings' existence, she was entitled to
seek an order for the release of information about her own birth.

14. On 2 February 1998 the court registrar returned the case file to the applicant's lawyer
with the following letter of explanation:

"Following examination of your file by Mrs B., Vice-President of the First Division, it
appears that the applicant should consider applying to the administrative court to obtain, if
possible, an order requiring the authorities to disclose the information, although such an order
would in any event contravene the law of 8 January 1993."

I1. Relevant domestic law and practice

A. A brief historical background to the system
of anonymous births in France and its evolution

15. The mater semper certa est rule has not found acceptance in French law. There is an
ancient tradition in France that enables newborn babies to be abandoned in accordance with a set
procedure. The practice can be traced back to the time of Saint Vincent de Paul, who introduced
the use of the tour, a sort of revolving crib housed in the wall a charitable institution. The mother
would place the child in the crib and ring a bell. On that signal someone on the other side of the
wall would cause the tour to pivot and collect the infant. The aim of Saint Vincent de Paul in
setting up the Foundlings Home {(Ceuvre des Enfants trouves)} in 1638 was to prevent
infanticide, abortion and babies being exposed.

The Revolution introduced a reform making medical care available to expectant mothers
who wished to abandon their children anonymously. In 1793 the Convention passed the
following provision:

"The Nation shall bear all the costs of the mother's labour and provide for all her needs
during her stay, which will continue until she has fully recovered from her confinement. All
information about her shall be treated in the strictest confidence."

The system of abandonment in the tour was abolished by a law of 27 June 1904 which
introduced the "open office™ (bureau ouvert) system (the office was open day and night so that
the mother could leave her child there secretly, without disclosing her identity; at the same time
she could be given information about the consequences of abandoning the child and offered
assistance). The tradition of assisting anonymous births led the Vichy government to adopt the



Legislative Decree of 2 September 1941 on the protection of births. The legislative decree
allowed the mother to give birth anonymously and to receive free medical care during the month
preceding and the month following the birth in any public hospital able to provide her with the
care her condition required. That provision was repealed and subsequently reintroduced by
decrees of 29 November 1953 and 7 January 1959, before being amended in 1986 and becoming
first Article 47 of the Family and Welfare Code and then the current Article L. 222-6 of the
Social Action and Families Code:

"The costs of accommodation and confinement of women who, on being admitted to a
public institution or approved private institution, request that their identity remain secret shall be
borne by the Child Welfare Service in the {departement} in which the institution's head office is
located.

At their request or with their agreement the women referred to in the first sub-paragraph
shall receive psychological support and practical advice from the Child Welfare Service.

The first sub-paragraph shall apply without any means of identification being required or
inquiry conducted.

If the name of the child's father or mother has been recorded in a birth certificate issued
within the period prescribed by Articles 55 et seq. of the Civil Code, there shall be no legal
entitlement to have the costs of accommodation and confinement paid for by the Service."

The system of anonymous births was embodied in Law No. 93-22 of 8 January 1993
"amending the Civil Code as regards civil status, the family and the rights of the child and
instituting the office of family judge", which introduced new provisions concerning the secret
abandonment of children. For the first time, choosing to give birth in secret had an effect on the
determination of filiation, as Articles 341 and 341-1 of the Civil Code created an estoppel
defence to proceedings to establish maternity: there was no mother in the legal sense of the
word:

"An action to establish maternity may be brought subject to the application of Article 341-
1. The child bringing the action shall be required to prove that he or she is the child to whom the
alleged mother gave birth. The case may be proved only by strong presumptions or
circumstantial evidence.

On giving birth, the mother may request that her admission to hospital and identity shall
remain secret."”

In addition to Article L. 222-6 of the Social Action and Families Code setting out the
procedure for anonymous and secret births - which are generally known as "births by an
unidentified person” (accouchement sous X) and are related for filiation purposes to the
aforementioned Articles 341 and 341-1 of the Civil Code - information about a child's origins
may also be confidential under another provision. Provided the child is less than a year old, its
parents may entrust it to the Child Welfare Service and request that their identity be kept secret
(former Article 62-4 of the Family and Welfare Code, which later became Avrticle L. 224-5 (4) of
the Social Action and Families Code). The filiation stated in the civil-status documents is
annulled and a fictitious birth certificate, known as a provisional civil-status certificate, issued in
lieu.

16. Since the adoption of the law of 1993, several official reports have suggested that a
reform of the system of anonymous births would be desirable.

As far back as 1990 a report by the Conseil d'Etat, entitled "Status and protection of the
child", proposed the setting up of a mediatory body, "the Council for Tracing Family Origins", to
allow information to be communicated and contact to be established between the persons
concerned, provided the interested parties consented. The Conseil d'Etat thus emphasised the
need for a prior consensual basis before secret information about a child's origins could be
disclosed. In that connection, it noted the difficulties inherent in searching for a parent (*this task
is rendered all the more difficult by the fact that the administrative authorities currently follow a
wide variety of practices with regard to the secrecy of origins. No method for tracing relatives
can be established in these conditions. Nonetheless, one consistently finds in practice that a



certain amount of information is collected and preserved and, in theory, it could be used.
However, it will only become usable if a uniform, clear and simple procedure for collecting and
preserving the confidential information relied on is established beforehand"); it also observed
that professional secrecy obligations constituted a serious impediment to tracing. For that reason
it proposed a compromise that would enable professionals to disregard their confidentiality
obligations if they considered it appropriate for the purposes of enabling family origins to be
established. In short, the Conseil d'Etat proposed that children should be given a limited right of
access to information regarding the identity of their progenitors through the intermediary of a
specially created structure that would be responsible for ascertaining the wishes of the parents
and facilitating a psychological rapprochement of the parties.

In 1995 a report by {Mr Mattei} entitled "Children from here, children from elsewhere -
Adoption without borders™ proposed preserving the system of secret births, but suggested that it
might be possible for non-identifying information to be gathered.

The report of the parliamentary inquiry committee presided over by Laurent Fabius entitled
"Rights of the child, uncharted territory”, which was made public on 12 May 1998, proposed
reforming the system of anonymous births in these terms:

"It is possible to envisage information on the child's biological filiation being kept with a
public institution. Confidential information could be disclosed during the child's minority on a
joint application by the mother and child. The right to make such an application could be made
subject to conditions concerning the child's capacity or as to minimum age. The right would only
be exercisable by the child in person, not its legal representative. Once the child has reached the
age of 18, the information would automatically cease to be confidential at the child's request,
subject to the mother being informed. In any event, disclosure of the confidential information
would be incapable of having any effect on the parental ties the child already enjoyed. ...

A system of this type could initially be established for cases of anonymous births and
secret abandonment and subsequently extended, once the legislature considered it appropriate, to
births following medically assisted procreation.”

A report by {lrene Thery} entitled "Couples, filiation and parenthood today - The
challenges posed to the law by changes in family and private life”, which was submitted to the
Minister of Justice and the Minister for Employment and Solidarity on 14 May 1998, made the
following proposal:

"In view of the extremely serious consequences of anonymous births, which deprive the
child of both its paternal and maternal filiation, we propose repealing Article 341-1 of the Civil
Code. Putting the child up for adoption voluntarily and responsibly appears to be a more
balanced and less painful course for the child."”

A report by Professor {Francoise Dekeuwer-Defossez} entitled "Modernising family law:
proposals for a law adapted to the realities and aspirations of our times", which was submitted to
the Minister of Justice on 14 September 1999, provides a {resume} of the lively debate on the
legitimacy of secrecy. It proposes retaining the system of anonymous births, repealing Article
62-4 of the Family and Welfare Code and encouraging a reversible implementation of a right for
mothers to give birth "discreetly" by, for instance, the creation of a body or the appointment of
referents who would be responsible for keeping confidential the mother's identity if she has so
requested and would also act as mediators.

B. Law No. 2002-93 of 22 January 2002
on "access by adopted persons and people in State
care to information about their origins”

17. This statute is the final stage in the process of reform described above. It does not call
into question the right to give birth anonymously but allows arrangements to be made for
disclosure of identity subject to the mother's and the child's express consent being obtained. It



does, however, abolish the parents' right to request confidentiality under Article L. 224-5 of the
Social Action and Families Code. The main provisions of the statute provide as follows:

Section 1

"A Chapter VII worded as follows shall be added to Part IV of Book | of the Social Action
and Families Code:

"... National Council for Access to Information about Personal Origins

Article L. 147-1 - A National Council, established under the auspices of the Minister for
Social Affairs, shall be responsible for facilitating, in liaison with the {departements} and
overseas authorities, access to information about personal origins in accordance with the
conditions set out in this chapter.

It shall inform the {departements}, the overseas authorities and approved adoption agencies
about the procedure for the collection, communication and preservation of the information
referred to in Article L. 147-5, and about the arrangements for attending to and assisting persons
who wish to trace their origins, the natural parents and adoptive families concerned by their
search, and about arrangements for attending to and assisting women who wish to benefit from
the provisions of Article L. 222-6. ...

It shall be composed of a judicial member of the national legal service, a member of the
administrative courts, representatives of the ministers concerned, a representative of the
authorities from the {departements}, three representatives of women's rights associations, a
representative of adoptive families associations, a representative of associations of children in
State care, a representative of associations that campaign for the right to know one's origins, and
two public figures who are particularly qualified to hold office as a member of the Council as a
result of their professional experience and skills obtained in the medical, paramedical or welfare
spheres.

Article L. 147-2 - The National Council for Access to Information about Personal Origins
shall receive:

(1) Requests for information about the child's origins from:

- the child itself if the child has attained its majority;

- the child's legal representatives or, with their agreement, the child itself, if the child is a
minor;

- the child's guardian if the child has attained its majority but has a guardian;

- the child's direct adult descendants if the child is deceased,;

(2) Declarations by the natural mother authorising disclosure of her identity, or, as the case
may be, by the natural father authorising disclosure of his identity;

(3) Declarations of identity by their ascendants, descendants and siblings;

(4) Requests by the natural father or natural mother to be informed whether the child has
sought to trace them.

Article L. 147-3 - Requests for access to information about one's origins shall be made in
writing to the National Council for Access to Information about Personal Origins or the president
of the council for the {departement}; such requests may be withdrawn at any time in like
manner.

A natural father or natural mother who makes an express declaration that he or she waives
confidentiality and an ascendant, descendant or sibling of the natural father or natural mother
who declares his or her identity shall be informed that the declaration will not be communicated
to the person concerned unless that person makes a request for access to information about his or
her origins.

Article L. 147-4 - The Council shall communicate to the president of the council for the
{departement} copies of all requests and declarations received pursuant to Article L. 147-2.

Article L. 147-5 - In order to be able to deal with requests made to it, the Council shall
collect copies of evidence relating to the identity of:



(1) The woman who has requested that her identity and the fact of her admission to a health
institution to give birth remain secret and, if applicable, the person named by her at that time as
the father of the child;

(2) Any person or persons who have requested that their identity remain secret when their
child was taken into State care or was put up for adoption with an approved adoption agency;

(3) The parents of any child whose name was not disclosed to the registrar of births, deaths
and marriages when the birth certificate was issued.

Health institutions, the {departement} services and approved adoption agencies shall
furnish the National Council on request with copies of evidence relating to the identity of the
persons referred to in the preceding sub-paragraphs and any information that does not breach
confidence regarding such identity concerning the natural mother's or natural father's health, the
child's origins and the reasons for which and circumstances in which the child was placed with
the Child Welfare Service or an approved adoption agency.

In order to be able to process requests made to it, the Council shall also collect from the
Central Adoption Authority, the International Adoption Mission or approved adoption agencies
any information which they are able to obtain from the authorities of the child's country of origin
in addition to the information initially received.

Article L. 147-6 - After ensuring that the request remains valid, the Council shall
communicate to the persons referred to in Article L. 147-2 (1) the natural mother's identity:

- if it already has in its possession an express declaration waiving confidentiality in respect
of the mother's identity;

- if the mother's wishes have been verified and she has not expressly stated that she wishes
to keep her identity secret;

- if one of its members or a person appointed by it has been able to obtain the mother's
express consent without interfering with her private life;

- if the mother has died, provided that she has not expressed a contrary intent following a
request for access to information about the child's origins. In such cases, one of the members of
the Council or a person appointed by it shall advise the mother's family and offer it assistance.

If the natural mother has expressly consented to disclosure of her identity or has died
without refusing to allow her identity to be disclosed after her death, the Council shall disclose to
the child who has made a request for access to information about its personal origins the identity
of the persons referred to in Article L. 147-2 (3).

... [a like provision follows with respect to the natural father]

The Council shall furnish the persons referred to in Article L. 147-2 (1) with any
information, other than information revealing the identity of the natural father or natural mother,
it shall have received from the health institution, the {departement} services and the bodies
referred to in the fifth sub-paragraph of Article L. 147-5 or obtained from the natural father or
natural mother, without interfering with their private lives, by a member of the Council or a
person appointed by it.

Article L. 147-7 - Access by a person to information about his or her origins shall have no
effect on that person's civil status and filiation. It shall not create any right in favour of or impose
any obligation on anyone whomsoever.

Article L. 147-8 - The public prosecutor shall furnish the National Council on request with
the information contained in the original birth certificates when such certificates are deemed to
be null and void pursuant to Article 354 of the Civil Code.

Section 2

"I. The following sub-paragraph shall be inserted at the beginning of Article L. 222-6 of the
Social Action and Families Code:



"Any woman who, when giving birth, asks a health institution to keep the fact of her
admission and her identity secret shall be informed of the legal consequences of her request and
of the importance of knowing one's origins and history. She shall therefore be invited to leave, if
she so agrees, information about her and the father's health, the child's origins and circumstances
of the birth, and, in a sealed envelope, her identity. She shall be informed that she may at any
time waive confidentiality regarding her identity and that otherwise her identity may only be
disclosed in the circumstances set out in Article L. 147-6. She shall also be informed that she
may at any time state her identity in a sealed envelope or add to the information given at the
birth. The child's first names and, if applicable, a note that they were given by the mother, and
the child's sex as also the date, place and time of birth shall be noted on the outside of the
envelope. These formalities shall be attended to by the persons referred to in Article L. 223-7,
whose names shall be furnished by the director of the health institution. In default, the director
shall be responsible for attending to the formalities."”

Section 3

I1. Article L. 223-7 of that Code shall be reintroduced as follows:

"Article L. 223-7 - For the purposes of the application of Article L. 222-6, in each
{departement}, the president of the council of the {departement} shall appoint at least two
members from his or her staff with responsibility for liaising with the National Council for
Access to Information about Personal Origins, making arrangements without delay for the
provision of the psychological counselling and practical advice to which women are entitled,
receiving at the birth the sealed envelope referred to in the first sub-paragraph of Article L. 222-
6, providing the mother with the information prescribed in Article L. 224-5 and collecting the
information on the health of the natural father and natural mother, the origins of the child and the
reasons for which and circumstances in which the child was placed with the Child Welfare
Service or an approved adoption agency. They shall also ensure that arrangements are made for
psychological counselling to be provided to the child.

These members of staff shall attend an initial training programme and refresher courses to
enable them to perform their duties. The training shall be organised by the National Council for
Access to Information about Personal Origins which, in accordance with arrangements to be set
out by decree, will provide them with regular back up.”

C. Other relevant provisions

18. Civil Code
Article 354

"Within fifteen days of the date on which it becomes final, the full adoption order shall, at
the request of the public prosecutor, be entered in the register of births, deaths and marriages
held in the locality where the adopted child was born.

The entry shall state the date, time and place of birth, the child's sex and first names as set
out in the adoption order, and the first names, surnames, date and place of birth, occupation and
home address of the person or persons adopting the child. The entry shall contain no details of
the child's real filiation.

The entry shall take the place of the adopted child's birth certificate.

The original birth certificate and, where applicable, the birth certificate delivered pursuant
to Article 58 shall, at the behest of the public prosecutor, be endorsed with the word "adoption”
and deemed to be null and void."

Article 356



"Adoption shall confer on the child a filiation that shall replace its original filiation, since
the adopted child ceases to be a member of its blood family..."

D. Comparative law

19. It is relatively rare for mothers to be entitled to give birth anonymously under European
domestic legislation, as Italy and Luxembourg stand alone in not imposing a statutory obligation
on the natural parents to register a newborn child or to state their identity when registering it.
Conversely, many countries make it obligatory to provide the names, not only of the mother, to
whom the child is automatically linked, but also of the father. The countries concerned are
Norway, the Netherlands, Belgium, Germany and Spain (where section 47 of the Law on civil
status, which allowed mothers to have the words "mother unknown" entered in the register of
births, deaths and marriages, was held to be unconstitutional in a decision of the Supreme Court
in 1999), Denmark, the United Kingdom, Portugal, Slovenia and Switzerland.

The current trend in certain countries is towards the acceptance, if not of a right to give
birth anonymously, then at least of a right to give birth "discreetly”. An example of this is
provided by Belgium, where a debate has begun, largely as a result of the large number of
women crossing the border to give birth anonymously in France. In an opinion delivered on 12
January 1998 the Consultative Committee on Bioethics set out the two lines of argument that
were defensible from an ethical standpoint: the first considered it unacceptable for children to be
brought into the world without parents; for that reason its proponents proposed that facilities for
"giving birth discreetly" should be provided, without completely closing the door on all attempts
to trace the parents. Proponents of the second line of argument considered that the ethical
dilemma posed by the right to give birth anonymously did not result from the need to resolve the
conflict arising out of the clash between the respective rights of "the child to filiation™ and "the
mother in distress", but from the more fundamental confrontation of two values: the life of the
child on the one hand and the right of everyone to know his or her natural mother on the other.
They contended that in the face of that dilemma, the primary concern had to be the protection of
the life and of the development of the child. For that reason, they considered that giving birth
anonymously was perfectly legitimate and acceptable from an ethical standpoint. Likewise, in
Germany, in view of the rising number of abandoned newborn infants, the first "baby box"
(Babyklappe) - a system that allows the mother to leave her child, ring a bell and leave without
giving her identity - was installed in Hamburg approximately two years ago. Since then, other
"baby boxes" have been installed in other towns. In May 2002 a bill on anonymous births was
rejected by the Bundestag. On 21 June 2002 the Land of {Baden-Wurttemberg} introduced a
further bill in the Bundesrat which was submitted to the relevant committees for presentation to
the Bundestag. Yet another example is provided by Hungary, where mothers may decide to
remain anonymous by abandoning their newborn child in a special, unsupervised room in the
hospital.

THE LAW
I. The Government's preliminary objection

20. The Government asked the Grand Chamber to review the Chamber's admissibility
decision. They contended that in the event of a refusal by the Commission for Access to
Administrative Documents (CADA) to provide the applicant with identifying information on her
natural mother she should seek judicial review by the administrative courts (see "Relevant
domestic law and practice” in the Court's admissibility decision of 16 October 2001 in the
present case). Accordingly, although the provisions of domestic law that established and
protected the right of mothers to keep their identity secret when giving birth meant that that



remedy had little prospect of success, the applicant could have pleaded an alleged
incompatibility of domestic law with the provisions of the Convention, which was directly
applicable in the French legal system.

21. The Court observes that in its decision of 16 October 2001 the Chamber dismissed the
Government's preliminary objection of a failure to exhaust domestic remedies, which was
identical to the objection now before the Grand Chamber, in the following terms:

"... the Court notes that Law No. 78/753 of 17 July 1978 on the right of access to
administrative documents entitles anyone who has had a request for information turned down by
the authorities under sections 6 and 6bis of the Law to apply to the CADA. However, it is clear
from the opinions that have been issued by that body that disclosure of documents held by the
authorities will be refused if the mother has expressly stated that she wishes her identity to
remain secret. Any subsequent application to the administrative court will also be to no avail,
again as a result of the statutory right to confidentiality protected by section 6 of the
aforementioned Law. Thus, in the absence of any convincing explanation from the Government
showing that the remedy to which they have referred is "effective” and "adequate™ and in view of
the unequivocal nature of the natural mother's request for secrecy, the Court holds that the
remedy at the applicant's disposal was not, in the instant case, an ordinary remedy and sufficient
to enable her to obtain details of her identity as a human being."

22. The Court reiterates that the Grand Chamber is not precluded from deciding in
appropriate cases questions concerning the admissibility of an application under Article 35 § 4 of
the Convention, as that provision enables the Court to dismiss applications it considers
inadmissible "at any stage of the proceedings”. Thus, even at the merits stage and subject to Rule
55 of the Rules of Court, the Court may reconsider a decision to declare an application
admissible where it concludes that it should have been declared inadmissible for one of the
reasons given in the first three paragraphs of Article 35 of the Convention (see Pisano v. Italy
[GC] (striking out), No. 36732/97, § 34, 24 October 2002).

23. However, notwithstanding the national authorities' responsibility for implementing and
enforcing the rights and freedoms guaranteed by the Convention, the Court is of the view that no
criticism may attach to the applicant in the instant case for failing to take her complaint to the
administrative courts, since, as the Government themselves have admitted, such an application
was bound to fail owing to the statutory protection of the right to confidentiality. The
Government are not unaware of the applicant's determination to establish the identity of her
natural mother and cannot rely on a particularly wide interpretation of the subsidiarity principle
to call her to task for failing to plead a violation of her rights under Article 8 of the Convention
when those rights were not recognised in domestic law and have only become so, subject to
certain conditions, since the adoption of the law of 22 January 2002 (see paragraph 17 above),
almost four years after the applicant lodged her application with the Commission. In these
circumstances, the Court sees no reason to reconsider the decision to dismiss the preliminary
objection which the Government raised before the Chamber.

I1. Alleged violation of Article 8 of the Convention

24. The applicant complained that she was unable to obtain identifying information about
her natural family and had thereby been prevented from finding out her personal history. She
alleged a violation of Article 8 of the Convention, which provides:

"1. Everyone has the right to respect for his private and family life...

2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests of
national security, public safety or the economic well-being of the country, for the prevention of
disorder or crime, for the protection of health or morals, or for the protection of the rights and
freedoms of others."



A. Applicability of Article 8
1. The parties' submissions

25. The applicant maintained that her request for information about strictly personal
aspects of her history and childhood came within the scope of Article 8 of the Convention.
Establishing her basic identity was an integral part not only of her "private life", but also of her
"family life" with her natural family, with whom she hoped to establish emotional ties were she
not prevented from doing so by French law.

26. The Government excluded the latter possibility, contending that the guarantee of the
right to respect for family life under Article 8 presupposed the existence of a family (see Marckx
v. Belgium, judgment of 13 June 1979, Series A No. 31). Although the case-law did not require
cohabitation between the various members of the "family", there had to be at the very least close
personal ties. The existence of ties demonstrating an emotional relationship between two beings
and a desire to pursue that relationship was essential so far as the Convention institutions were
concerned. The Convention institutions had even held that in the absence of close personal ties
between those concerned a mere biological link was insufficient to constitute family life within
the meaning of Article 8. Thus, the Commission had expressed the opinion that the situation in
which a person donated sperm only to enable a woman to become pregnant through artificial
insemination did not of itself give the donor a right to respect for family life with the child (see
M. v. the Netherlands, No. 16944/90, Commission decision of 8 February 1993, Decision and
Reports 74, p. 120). In the instant case, the Government maintained that no family life within the
meaning of Article 8 of the Convention existed between the applicant and her natural mother, as
the applicant had never met her mother, while the latter had at no point expressed any interest in
the applicant or regarded her as her child. The applicant's natural mother had expressly
manifested an intention to abandon the applicant and had agreed to her adoption by others. Only
the applicant's family life with her adoptive parents could come within the scope of Article 8.

27. The Government did not deny that the notion of private life, which is also referred to in
Article 8 of the Convention, could sometimes encompass information enabling a person's
physical or social identity to be established. They observed that in Gaskin v. the United Kingdom
(judgment of 7 July 1989, Series A No. 160), the applicant, who had been taken into care at a
very early age, wished to consult the confidential case records that had been compiled by the
local authorities containing reports by everyone connected with the care proceedings. He was not
able to gain access to all the information in his file as some of the contributors refused to provide
him with information they had given in confidence. In the present case, the French State had not
refused to furnish the applicant with information but had taken into account her mother's refusal
from the beginning to allow her identity to be disclosed. As in Gaskin, the application in the
present case concerned two competing interests: the applicant's interest in finding out her origins
and the interest of a woman who from the outset did not wish to be regarded as the applicant's
mother in preserving her private life. However, the applicant's request did not concern
information on "highly personal aspects of [her] childhood, development and history", as her aim
was to make contact with her siblings, whose existence she had only discovered on becoming an
adult and whom she had never met. The Government said in conclusion that, as it stood, the
applicant's request did not come within the scope of "private life" within the meaning of Article
8 of the Convention, as it concerned information relating to a natural family from which she had
been separated since birth following her mother's decision to abandon her.

2. The Court's assessment
28. In the instant case, the Court notes that the applicant's purpose is not to call into

question her relationship with her adoptive parents but to discover the circumstances in which
she was born and abandoned, including the identity of her natural parents and brothers. For that



reason, it considers it necessary to examine the case from the perspective of private life, not
family life, since the applicant's claim to be entitled, in the name of biological truth, to know her
personal history is based on her inability to gain access to information about her origins and
related identifying data.

29. The Court reiterates in that connection that "Article 8 protects a right to identity and
personal development, and the right to establish and develop relationships with other human
beings and the outside world. ... The preservation of mental stability is in that context an
indispensable precondition to effective enjoyment of the right to respect for private life" (see
Bensaid v. the United Kingdom, No. 44599/98, § 47, ECHR 2001-1). Matters of relevance to
personal development include details of a person's identity as a human being and the vital
interest protected by the Convention in obtaining information necessary to discover the truth
concerning important aspects of one's personal identity, such as the identity of one's parents (see
{Mikulic} v. Croatia, No. 53176/99, §§ 54 and 64, ECHR 2002-1). Birth, and in particular the
circumstances in which a child is born, forms part of a child's, and subsequently the adult's,
private life guaranteed by Article 8 of the Convention. That provision is therefore applicable in
the instant case.

B. Compliance with Article 8
1. The parties' submissions

(a) The applicant

30. The applicant said that she defended the rights of the child. In France it was possible to
act as if the mother did not exist, whereas in most countries in the world birth automatically
created parental ties between the mother and the child she had brought into the world. By a legal
fiction and because she had expressly sought confidentiality, the applicant's mother was deemed
never to have given birth. The applicant described how difficult it was for her to live without
knowing her original identity and complained not only of the arbitrary interference in her life as
an ordinary citizen caused by the system used to preserve confidentiality, but also of culpable
failure on the part of the domestic authorities through their refusal to disclose the requested
information even though it was available in the file.

31. The applicant maintained that giving birth anonymously was not a woman's right, but
an admission of failure. She said that women who asked for the birth and their identity to be kept
secret found themselves in that position mainly through a lack of autonomy, problems related to
youth, difficulties in gaining access to the job market, the isolation and financial predicament of
single-parent families and domestic violence. In her submission, an anonymous birth therefore
constituted an act of violence that was easily avoidable: concerns for the health of mother and
child could be addressed without any need to rely on a right to confidentiality that would prevent
the child from finding out its origins. In most cases the distress of a mother who was unable to
care for her child could be alleviated by providing her with the necessary help or enabling her to
make her child available for adoption, not by promising her anonymity. The days when women
did not express their feelings after abandoning a child were over. Many women had now formed
associations. Society had been given an insight into the trauma that followed from their accounts
of their experiences. Despite appearances to the contrary, the child often represented an
"emotional investment", the page was rarely turned and life did not simply go on as if nothing
had happened. The argument that it was necessary to reassure the mother in order to prevent
infanticide was a thing of the past and unconvincing when the situation in countries which did
not allow mothers to give birth anonymously was examined. The health of mother and child was
protected in many countries without resorting to a right to confidentiality which prevented the
child from ever being able to find out its origins.

32. In the applicant's submission, the fact that the child was taken into care and could be
adopted speedily had absolutely no bearing on the issue of confidentiality, since those



consequences followed directly from the child's abandonment, whether or not the mother
requested anonymity. It was the irrational fear of certain adoptive parents and adoption agencies
that had encouraged the belief that children without a past were easier to adopt. However,
adoptive parents could easily be reassured if they were reminded that legal filiation by a full
adoption order was irrevocable. As to the emotional tie, an understanding by the adoptive parents
of their child's desire to know his or her natural parents and support for him or her in that quest
could only serve to strengthen it.

33. The search for common ground between irreconcilable points of view had led to the
current proposal to replace the right to give birth anonymously with a right to confidentiality that
could be waived ex post facto. However, surely a woman's freedom ended where the child's
freedom began? The applicant referred to the Gaskin principle that a system that made access to
case records conditional on obtaining the contributors' consent would only comply with the
principle of proportionality if it made an independent body responsible for taking the final
decision regarding access to the records in the event of the contributor failing to answer or
withholding consent. In the applicant's submission, in a society which emphasised responsibility
for procreation, a natural mother, who even if she was not willing to assume the maternal role
could not refute maternity, was not necessarily deserving of the same protection as the third-
party contributors referred to in Gaskin. In the instant case, no arrangements had thus far been
made to trace the mother and establish whether she still refused to see her daughter. While the
setting up of such a procedure was proposed in the law of 22 January 2002, it would in no way
lessen the harm that had already been done. However, worse still, in the applicant's submission,
was the fact that the new law reaffirmed the notion of secret births, as the mother's right to
confidentiality was solemnly restated. The legislature had endeavoured to forestall the claims of
children born of anonymous parents and had opted for the course that was the least consistent
with the expressed aim. With that piece of legislation, France had made do with warding off the
offensive in a way that did nothing to temper the rigours of secrecy, as the new legislation now
added but one right, namely the right to seek the mother. Searches had to be made through the
National Council for Access to Information on Personal Origins, which had to ensure that the
mother whose identity it was required to keep confidential consented to its disclosure to her
child. The system set up by the law of 2002 thus continued to mark a blind preference for the
mother's alleged interests, in manifest contempt of the rights of the child: the Council was not
empowered to analyse the reasons for the mother's refusal, to assess whether they were
legitimate or, above all, to ignore a refusal which it considered to have been unreasonable. No
final decision could be taken to disclose confidential information after weighing up the relevant
interests if the mother continued to withhold her consent. The innovations in the new legislation
thus continued to fall foul of the provisions of the Convention, since the mother's statutory right
to confidentiality remained intact and was incompatible with the principle of proportionality.

34. The applicant argued that the right to respect for her private life meant that she had an
even more meritorious claim to a right of access to her file than the applicant in Gaskin, cited
above. Furthermore, the validity of her claim was confirmed by the Court's decision in
{Mikulic}, cited above, in which the Court had found in favour of the child in a dispute
involving the competing rights of the child and one of its parents and had condemned the
inefficiency of the Croatian courts that had left the child in a state of prolonged uncertainty
regarding its personal identity.

35. Lastly, the applicant criticised France for its isolated stance on the subject. Admittedly,
in X, Y and Z v. the United Kingdom (judgment of 22 April 1997, Reports of Judgments and
Decisions 1997-11), which concerned a conflict between the right of a child born through
medically assisted procreation and the anonymity promised to the sperm donor, the Court had
ruled that the respondent State had a wide margin of appreciation, as the law on that subject was
in a transitional phase. However, the problem posed by secret births was very different: a State
could not be afforded a margin of appreciation if, despite the fact that the child's best interest was
at stake, it chose to differ from the shared views of the member States of the Council of Europe



on the subject. Such was the position with France's legislation on the right to give birth
anonymously, even after the enactment of the law of 22 January 2002.

(b) The Government

36. The Government maintained that a woman's right to request that the birth and her
identity be kept secret was laid down by Article 341-1 of the Civil Code and amounted to an
interference prescribed by law. The interference pursued a legitimate aim, namely alleviating the
distress of mothers who did not have the means of bringing up their children. By affording them
the option of confidentiality, the French State sought to encourage women in that position to give
birth in favourable conditions, rather than alone with the attendant risk that they may not tend to
the child's needs. Such situations of distress were by no means rare in France (the number of
births to mothers of unknown identity was approximately 600 a year). The Government observed
that until the 1960s, when the applicant's natural mother had taken the decision to request that
her identity remain secret, neither contraception nor abortion were legal in France. Nowadays,
there were three main categories of women who chose to give birth anonymously: young women
who were not yet independent, young women still living with their parents in Muslim families
originating from North African or sub-Saharan African societies in which pregnancy outside
marriage was a great dishonour, and isolated women with financial difficulties (the youngest,
many of whom were under 25, were single mothers; many of the older women were over 35 and
for the most part separated or divorced or had been abandoned, some being victims of domestic
violence, with several children to look after). As to what drove women to seek confidentiality,
the Government said that the stated reasons sometimes concealed more serious problems, such as
rape or incest, which were not always revealed by those concerned.

Thus, according to the Government, the system took both the mother's and the child's
health into account and pursued a public-health objective, which, by protecting the mother's
private life, enabled the rights and freedoms of others to be preserved. It enabled the mother to
benefit from proper medical facilities and the child to receive all necessary care. Furthermore,
the fact that the child was taken into care as a result meant that it could be adopted without delay.

37. With regard to the proportionality of the interference, the Government said that a
request by the child to be given access to information about its identity could come into conflict
with the freedom which all women enjoyed to decline their role as mother or to assume
responsibility for the child. Under French law, maternity was considered an aspect of private life
and received statutory protection on that account (Article 9 of the Civil Code). On the basis of
that provision, the Court of Cassation had held that it was a breach of the right to respect for
private life to publish, without her consent, information that a woman was pregnant, even though
her condition was visible in public. In its judgment in Gaskin, the Court had reiterated the
importance of keeping official files confidential if reliable information was to be obtained and
third parties protected. The Court had also held that, in view of the State's margin of
appreciation, a system that made access to records conditional on the consent of the contributors
being obtained could in principle be compatible with Article 8. It had thus ruled that the State
enjoyed a margin of appreciation in the event of a conflict between two private interests. That
margin of appreciation was enlarged in the instant case by the fact that no European consensus
on the issue of a child's access to information about its origins existed. The Government asserted
that traditionally only Italy and Luxembourg had joined France in allowing mothers to withhold
their identities at the time of the birth. Elsewhere, a debate had begun in recent years in various
countries in which the legislation did not permit mothers to give birth anonymously, with a view
to possible changes being made to the system. In Belgium a bill that would enable expectant
mothers to request that the birth remain secret had been put before the Senate on 30 September
1999 and reintroduced with amendments on 28 May 2002. In Germany a bill proposing measures
regulating anonymous births had been lodged in June 2002. It appeared that Austria had lifted a
ban on anonymous births by a law of 7 March and a decree of 27 June 2001.

38. The Government observed that, even before the adoption of the law of 2002, the French
legislation had sought to reconcile the competing interests in three respects.



(1) By trying to encourage mothers to assume responsibility for the birth of their children

Alternative systems offering psychological and social support had long been established by
law to encourage mothers to keep their children despite the difficult position in which they found
themselves. Former Article 62 of the Family Code had imposed a duty on social services to
inform mothers of the various measures available to assist them in bringing up their children
themselves. Social services were also under a duty to inform mothers of the time-limits and
conditions that had to be complied with if they wished to take their children back.

(i) By affording such children access to certain information

The right to obtain non-identifying information about their mother, father and even other
members of their natural family had been made generally available to abandoned or adopted
children by the law of 17 July 1978, thus enabling them to reconstruct their personal histories.

(iii) By providing that the mother could waive confidentiality

Since the enactment of a law of 5 July 1996 it had become easier for mothers to waive a
decision to request confidentiality, as provision had been made for a mother who had requested
confidentiality under Article 62 of the Family Code to be informed that in addition to supplying
non-identifying information she could reveal her identity by contacting the president of the
council of the {departement}, who would keep her identity secret until such time as it was
expressly requested by the child or her descendants.

Through all those provisions domestic law had struck a careful balance between the
woman's interest in not disclosing the birth and the child's interest in gaining access to
information about its origins.

39. The Government submitted, lastly, that the law of 2002 had considerably reinforced the
prospects of securing a waiver of confidentiality. The applicant was free to make use of the
provisions of the new legislation and to apply to the National Council for Access to Information
about Personal Origins. The machinery established under the legislation satisfied the
proportionality requirements contained in the Court's case-law, as the French State took into
account the child's interest by regulating access to information about the child's origins while
making it easier for the mother to waive confidentiality. Firstly, the mother was invited, as soon
as she had given birth, to leave particulars of her identity in a sealed envelope together with non-
identifying information, to which the child would have access if it wished. Secondly,
considerable efforts were made to trace the mother and to seek her consent to disclosure of her
identity to the child. Professional help was also available, both to persons trying to discover their
origins and to the natural parents. The Government submitted that a fair balance had therefore
been struck between the competing interests.

2. The Court's assessment

40. The Court reiterates that although the object of Article 8 is essentially that of protecting
the individual against arbitrary interference by the public authorities, it does not merely compel
the State to abstain from such interference: in addition to this primarily negative undertaking,
there may be positive obligations inherent in an effective respect for private life. These
obligations may involve the adoption of measures designed to secure respect for private life even
in the sphere of the relations of individuals between themselves (see X and Y v. the Netherlands,
judgment of 26 March 1985, Series A No. 91, p. 11, § 23). The boundaries between the State's
positive and negative obligations under Article 8 do not lend themselves to precise definition.
The applicable principles are nonetheless similar. In particular, in both instances regard must be
had to the fair balance which has to be struck between the competing interests; and in both
contexts the State enjoys a certain margin of appreciation (see {Mikulic}, cited above, § 58).

41. The applicant complained that France had failed to ensure respect for her private life by
its legal system, which totally precluded an action to establish maternity being brought if the
natural mother had requested confidentiality and, above all, prohibited the Child Welfare Service



or any other body that could give access to such information from communicating identifying
data on the mother.

42. In the Court's opinion, people "have a vital interest, protected by the Convention, in
receiving the information necessary to know and to understand their childhood and early
development”. With regard to an application by Mr Gaskin for access to the case records held on
him by the social services - he was suffering from psychological trauma as a result of ill-
treatment to which he said he had been subjected when in State care - the Court stated:

"... confidentiality of public records is of importance for receiving objective and reliable
information, and... such confidentiality can also be necessary for the protection of third persons.
Under the latter aspect, a system like the British one, which makes access to records dependent
on the consent of the contributor, can in principle be considered to be compatible with the
obligations under Article 8, taking into account the State's margin of appreciation. The Court
considers, however, that under such a system the interests of the individual seeking access to
records relating to his private and family life must be secured when a contributor to the records
either is not available or improperly refuses consent. Such a system is only in conformity with
the principle of proportionality if it provides that an independent authority finally decides
whether access has to be granted in cases where a contributor fails to answer or withholds
consent.” (Gaskin, cited above, p. 20, § 49; see also M.G. v. the United Kingdom, No. 39393/98,
§ 27, 24 September 2002)

In {Mikulic}, cited above, the applicant, a 5-year-old girl, complained of the length of a
paternity suit which she had brought with her mother and the lack of procedural means available
under Croatian law to enable the courts to compel the alleged father to comply with a court order
for DNA tests to be carried out. The Court weighed the vital interest of a person in receiving the
information necessary to uncover the truth about an important aspect of his or her personal
identity against the interest of third parties in refusing to be compelled to make themselves
available for medical testing. It found that the State had a duty to establish alternative means to
enable an independent authority to determine the paternity claim speedily. It held that there had
been a breach of the proportionality principle as regards the interests of the applicant, who had
been left in a state of prolonged uncertainty as to her personal identity (§§ 64 - 66).

43. The Court observes that Mr Gaskin and Miss {Mikulic} were in a different situation to
the applicant. The issue of access to information about one's origins and the identity of one's
natural parents is not of the same nature as that of access to a case record concerning a child in
care or to evidence of alleged paternity. The applicant in the present case is an adopted child who
is trying to trace another person, her natural mother, by whom she was abandoned at birth and
who has expressly requested that information about the birth remain confidential.

44. The expression "everyone™ in Article 8 of the Convention applies to both the child and
the mother. On the one hand, people have a right to know their origins, that right being derived
from a wide interpretation of the scope of the notion of private life. The child's vital interest in its
personal development is also widely recognised in the general scheme of the Convention (see,
among many other authorities, Johansen v. Norway, judgment of 7 August 1996, Reports 1996-
I, p. 1008, § 78; {Mikulic}, cited above, § 64; and Kutzner v. Germany, No. 46544/99, § 66,
ECHR 2002-1). On the other hand, a woman's interest in remaining anonymous in order to
protect her health by giving birth in appropriate medical conditions cannot be denied. In the
present case, the applicant's mother never went to see the baby at the clinic and appears to have
greeted their separation with total indifference (see paragraph 12 above). Nor is it alleged that
she subsequently expressed the least desire to meet her daughter. The Court's task is not to judge
that conduct, but merely to take note of it. The two private interests with which the Court is
confronted in the present case are not easily reconciled; moreover, they do not concern an adult
and a child, but two adults, each endowed with her own free will.

In addition to that conflict of interest, the problem of anonymous births cannot be dealt
with in isolation from the issue of the protection of third parties, essentially the adoptive parents,
the father and the other members of the natural family. The Court notes in that connection that



the applicant is now 38 years old, having been adopted at the age of four, and that non-
consensual disclosure could entail substantial risks, not only for the mother herself, but also for
the adoptive family which brought up the applicant, and her natural father and siblings, each of
whom also has a right to respect for his or her private and family life.

45. There is also a general interest at stake, as the French legislature has consistently
sought to protect the mother's and child's health during pregnancy and birth and to avoid
abortions, in particular illegal abortions, and children being abandoned other than under the
proper procedure. The right to respect for life, a higher-ranking value guaranteed by the
Convention, is thus one of the aims pursued by the French system.

In these circumstances, the full scope of the question which the Court must answer - does
the right to know imply an obligation to divulge? - is to be found in an examination of the law of
22 January 2002, in particular as regards the State's margin of appreciation.

46. The Court reiterates that the choice of the means calculated to secure compliance with
Article 8 in the sphere of the relations of individuals between themselves is in principle a matter
that falls within the Contracting States’ margin of appreciation. In this connection, there are
different ways of ensuring "respect for private life", and the nature of the State's obligation will
depend on the particular aspect of private life that is at issue (see X and Y v. the Netherlands,
cited above, p. 12, § 24).

47. The Court observes that most of the Contracting States do not have legislation that is
comparable to that applicable in France, at least as regards the child's permanent inability to
establish parental ties with the natural mother if she continues to keep her identity secret from
the child she has brought into the world. However, it notes that some countries do not impose a
duty on natural parents to declare their identities on the birth of their children and that there have
been cases of child abandonment in various other countries that have given rise to renewed
debate about the right to give birth anonymously. In the light not only of the diversity of practice
to be found among the legal systems and traditions but also of the fact that various means are
being resorted to for abandoning children, the Court concludes that States must be afforded a
margin of appreciation to decide which measures are apt to ensure that the rights guaranteed by
the Convention are secured to everyone within their jurisdiction.

48. The Court observes that in the present case the applicant was given access to non-
identifying information about her mother and natural family that enabled her to trace some of her
roots, while ensuring the protection of third-party interests.

49. In addition, while preserving the principle that mothers may give birth anonymously,
the system recently set up in France improves the prospect of their agreeing to waive
confidentiality, something which, it will be noted in passing, they have always been able to do
even before the enactment of the law of 22 January 2002. The new legislation will facilitate
searches for information about a person's biological origins, as a National Council for Access to
Information about Personal Origins has been set up. That council is an independent body
composed of members of the national legal service, representatives of associations having an
interest in the subject matter of the law and professional people with good practical knowledge
of the issues. The legislation is already in force and the applicant may use it to request disclosure
of her mother's identity, subject to the latter's consent being obtained to ensure that her need for
protection and the applicant's legitimate request are fairly reconciled. Indeed, though unlikely,
the possibility that the applicant will be able to obtain the information she is seeking through the
new Council that has been set up by the legislature cannot be excluded.

The French legislation thus seeks to strike a balance and to ensure sufficient proportion
between the competing interests. The Court observes in that connection that the States must be
allowed to determine the means which they consider to be best suited to achieve the aim of
reconciling those interests. Overall, the Court considers that France has not overstepped the
margin of appreciation which it must be afforded in view of the complex and sensitive nature of
the issue of access to information about one's origins, an issue that concerns the right to know



one's personal history, the choices of the natural parents, the existing family ties and the adoptive
parents.
Consequently, there has been no violation of Article 8 of the Convention.

I11. Alleged violation of Article 14 of the Convention
taken in conjunction with Article 8

50. The applicant maintained that confidentiality, as protected in France, amounted to
discrimination on the ground of birth that was incompatible with Article 14 of the Convention,
which provides:

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion, political or
other opinion, national or social origin, association with a national minority, property, birth or
other status.”

51. Owing to the prohibition to which she was subject, the applicant argued that she had
been a victim of restrictions on her capacity to receive property from her natural mother,
irrespective of any benefit she might derive as a result of her adoption. She relied on Marckx
(cited above), saying that the Court had held that it was discriminatory for the applicant in that
case to be totally denied inheritance rights solely because of the nature of the parental tie.

52. The Government said that there had been no difference in treatment in the instant case.
The situation of a child that had been abandoned by its mother was not comparable to that of
other children whose parents had assumed responsibility for them. Criticism would only be
warranted if there was a difference in treatment between children born in the circumstances
referred to in Article 341-1 of the Civil Code. However, that was not the case, as the same rules
applied to all children wishing to find out their origins after their mothers had asked for their
identities to be kept secret.

53. The Government submitted in the alternative that if the Court was to find that the child
had been discriminated against on grounds of birth owing to the non-disclosure at the mother's
request of information about the child's origins, the difference in treatment was justified, both
because Article 341-1 of the Civil Code pursued a legitimate aim and because there was a
reasonable relationship of proportionality between the means used and the aim pursued. The
Government referred in that respect to their previous arguments.

54. The Court reiterates that, according to the established case-law of the Convention
institutions, Article 14 only complements the other substantive provisions of the Convention and
its Protocols. It has no independent existence since it has effect solely in relation to "the
enjoyment of the rights and freedoms" safeguarded by those provisions. Although the application
of Article 14 does not presuppose a breach of those provisions - and to that extent it is
autonomous - there can be no room for its application unless the facts at issue fall within the
ambit of one or more of the latter. The Court observes that the facts of the instant case fall within
the scope of Article 8 of the Convention (see paragraph 29 above) and that, accordingly, Article
14 is applicable.

55. Furthermore, in the enjoyment of the rights and freedoms guaranteed by the
Convention, Article 14 affords protection against different treatment, without an objective and
reasonable justification, of persons in similar situations (see Salgueiro Da Silva Mouta v.
Portugal, No. 33290/96, § 26, ECHR 1999-1X).

56. The Court notes that at the heart of the applicant's complaint under Article 14 of the
Convention lies her inability to find out her origins, not a desire to establish a parental tie that
would enable her to claim an inheritance. The Court considers that in the circumstances of the
present case, although presented from a different perspective, the applicant's complaint that she
has been discriminated against by the non-disclosure of her mother's identity is in practice the
same as the complaint it has already examined under Article 8 of the Convention. In any event,
the Court considers that the applicant has suffered no discrimination with regard to her filiation,



as, firstly, she has parental ties with her adoptive parents and a prospective interest in their
property and estate and, secondly, she cannot claim that her situation with regard to her natural
mother is comparable to that of children who enjoy established parental ties with their natural
mother.

For the foregoing reasons, the Court holds that there has been no violation of Article 14 of
the Convention taken in conjunction with Article 8.

FOR THESE REASONS, THE COURT

1. Dismisses unanimously the Government's preliminary objection;

2. Holds by ten votes to seven that there has been no violation of Article 8 of the
Convention;

3. Holds by ten votes to seven that there has been no violation of Article 14 of the
Convention taken in conjunction with Acrticle 8.

Done in English and in French, and delivered at a public hearing in the Human Rights
Building, Strasbourg, on 13 February 2003.

Luzius WILDHABER
President

Paul MAHONEY
Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules of Court,
the following separate opinions are annexed to this judgment:

(a) concurring opinion of Mr Rozakis;

(b) concurring opinion of Mr Ress joined by {Mr Kuris};

(c) concurring opinion of Mrs Greve;

(d) joint dissenting opinion of Mr Wildhaber, Sir Nicolas Bratza, Mr Bonello, Mr
Loucaides, Mr Cabral Barreto, Mrs Tulkens and {Mr Pellonpaa}.

L.W.
P.J.M.
CONCURRING OPINION OF JUDGE ROZAKIS

I am fully in agreement with the conclusion reached by the majority of the Grand Chamber
that there has been no violation of Article 8 of the Convention in this case. Yet | would like to
express a different point of view with regard to the reasoning which led to that conclusion, and
more particularly with regard to the weight that the majority attaches to the margin of
appreciation enjoyed by the French State in the circumstances of the case.

| do not deny of course that, in the absence of common European standards on matters of
child abandonment in conditions of secrecy and anonymity, France enjoys a certain margin of
appreciation in determining the modalities of divulging information on the identity of the parties;
and the Court correctly refers to it. Yet, it seems to me that, in its reasoning, the Court has
overstressed this particular aspect of the margin of appreciation (see, for instance, the last



sentence of paragraph 45, paragraph 46, and the last part of paragraph 49), to the detriment of
showing that it has struck a proper and satisfactory balance between the limited margin of
appreciation enjoyed by France and the test of necessity (necessary in a democratic society),
which for me is the crucial test to be applied in the circumstances of the case. Indeed, when, as in
the present case, the Court has in its hands an abundance of elements leading to the conclusion
that the test of necessity is satisfied by itself and embarks on a painstaking analysis of them,
reference to the margin of appreciation should be duly confined to a subsidiary role.

If one reads the judgment carefully, one realises that the Court has proceeded to an analysis
of the competing interests involved, applying explicitly or implicitly its own case-law in order to
find which of the competing interests of the applicant, on the one hand, and of democratic
society on the other are more worthy of protection and for which reasons. It has clearly taken
into consideration the following facts: (a) that at the time she made a request to the authorities
for information on her parents' whereabouts, the applicant was an adult, not a minor. As a
consequence, the privileged position enjoyed by children under the case-law (where "[t]he child's
vital interest in its personal development is... widely recognised in the general scheme of the
Convention" - see paragraph 44 of the judgment), was not a relevant factor in the circumstances
of the case; (b) that, as a consequence of the first conclusion, the adult's interest in enjoying her
private (or family life) must be weighed, on a footing of equality, with the similar interests of the
other persons involved - namely, the mother, the brothers and the adoptive family - who should
also have their say in the circumstances of this case (the Court rightly states that "non-consensual
disclosure could entail substantial risks, not only for the mother herself, but also for the adoptive
family which brought up the applicant, and her natural father and siblings, each of whom also
has a right to respect for his or her private and family life"); (c) that a more general interest also
dictated the stance taken by France on this matter, namely the avoidance of "illegal abortions and
children being abandoned other than under the proper procedure. The right to respect for life, a
higher-ranking value guaranteed by the Convention, is thus one of the aims pursued by the
French system" (see paragraph 45 of the judgment).

Against that background, the Court had to balance the important interests concerned and
decide whether France had had due regard to each of them and, more particularly, the interests of
the applicant. | think that the answer given by the Court is the right one. In circumstances where
the protected interests seem to be equally important under the Convention, and where more
general interests and higher values must prevail over the individual interests, the solution
adopted by France to the obvious dilemma seems to be pertinent and sufficient: the applicant was
given access to non-identifying information about her mother and natural family “that enabled
her to trace some of her roots, while ensuring the protection of third-party interests” (see
paragraph 48 of the judgment), while with the adoption of the new law of 22 January 2002 the
applicant's search for her biological origins may be facilitated by applying to the newly
established National Council for Access to Information about Personal Origins.

It clearly transpires from the above analysis of the elements taken into consideration that
the Court dealt substantively with the merits of the case and that, in real terms, the margin of
appreciation played a relatively marginal role in this assessment. Yet, as | have already stated,
the wording of the judgment may convey a misleading impression, and undermine the principle
enunciated in {Mikulic} v. Croatia (No. 53176/99, ECHR 2002-1), and reiterated in the present
judgment, namely that the applicable principles where either positive or negative obligations
under Article 8 are concerned are similar: "In particular, in both instances regard must be had to
the fair balance which has to be struck between the competing interests, and in both contexts the
State enjoys a certain margin of appreciation™ (see paragraph 40 of the judgment).

CONCURRING OPINION OF JUDGE RESS
JOINED BY JUDGE {KURIS}

(Translation)



| entirely agree with the majority's reasoning, but there are one or two points | should like
to underline.

1. While recognising the child's fundamental right to receive information about its
biological origins and ascendants under Article 8 of the Convention, the State authorities may, in
accordance with Article 8 § 2, nevertheless implement measures that are designed to protect the
rights of others and the general interest. It is clearly in the general interest for appropriate
measures to be taken to improve the situation of mothers in distress and to protect children's lives
by reducing so far as possible the number of abortions, whether legal or illegal. That, to my
mind, is an overriding consideration that may prevail over a child's right to know its origins. The
majority do not suggest that all States should resort to a system of anonymous births to resolve
that conflict. There are various ways in which they may do so through appropriate measures. The
State's margin of appreciation is not restricted to the use of but one method. The majority, with
whom | agree, have reached a decision that concerns only France, not other countries, which are
free to use different means, while seeking to limit as far as possible the conflict between the
general interest and the individual rights of the mother and child.

2. The issue as to whether the system of anonymous births has actually reduced the number
of abortions is but one aspect of that conflict. The procedure also provides an apposite response
to the very deep distress felt by the mother, even if and precisely when she does not wish to have
an abortion. Those are two concerns which the statute addresses and the one is supported by the
other. Even though it has not been established that the number of abortions has in fact dropped as
a result of the introduction of this measure - which in any event has been available in France for
a considerable time - it nonetheless seems to me to be justified by the need to avoid such distress
and abortions. The mother's distress may stem from a variety of reasons and be expressed in a
wholly unpredictable manner. As is noted in the judgment, the French Government have
provided a number of examples. It is difficult to see how a system of virtually automatic
adoption organised by the State authorities, coupled with the cessation of the natural father's and
natural mother's entire legal responsibility for the child, could constitute an equivalent
alternative. It is true that it would protect the essence of the right to know one's origins.
However, it is impossible to exclude the risk that, in order to avoid being faced with the
inconvenience and moral responsibility to which such a birth gives rise, a woman in that
situation will resort to abortion (legal or illegal); indeed, such an outcome would be relatively
likely.

3. The State's concern to protect life and to reduce the number of cases of voluntary
termination of pregnancy - which are in principle regarded in certain Council of Europe
countries, such as Germany, as "illegal”, even if the State does not have criminal-law measures
to prevent such abortions in the initial stage of pregnancy - is a legitimate aim. It is unnecessary
in the present case to decide whether the notion of life under Article 2 of the Convention also
includes the life of the unborn child. Article 8 § 2 permits the State to take into consideration in
its pursuit of the general interest the protection of life after conception for reasons related to such
matters as general morals, health or demography. Even if, as is stated in the dissenting opinion,
the number of abortions in the member States of the Council of Europe has remained stable in
recent years (without taking into account abortions caused by the use of post-conception
medication such as the "morning-after pill'"), that stability depends on various factors that are
capable of influencing public opinion. It does not prevent States from implementing measures in
the general interest to reduce the number of abortions. Furthermore, statistical data cannot be the
only yardstick for deciding whether or not such an interference is justified. Implicit in a law such
as that applicable in France is also a value judgment, as it recognises the situation of deep
distress in which the mother finds herself and the need to save the child's life; that judgment may
be decisive for the whole of society.

4. There is not merely a conflict between the child's right to know its origins and the
mother's interest in keeping her identity secret. A further factor to be taken into account is the



State's interest in offering a solution to mothers in distress while at the same time protecting the
life of the unborn child. The State has to take into account those three aspects. It would be too
simple to reduce the conflict solely to the relationship between the mother and child after the
latter's birth. In my opinion, in cases of multiple relationships such as the present one, the State
enjoys a margin of appreciation. The concern to avoid or reduce the number of abortions is an
aspect of the protection of life, and is closely connected to the situation of the mother and her
unborn child. The State is entitled in such situations of distress for the mother to give precedence
to her interest over the child's right to know its origins. The introduction of the system in which
anonymity, that is to say confidentiality, shall cease on a decision by a commission may have
disastrous consequences for the entire system and the protection of life. Persons who seek
disclosure at any price, even against the express will of their natural mother, must ask themselves
whether they would have been born had it not been for the right to give birth anonymously. That
concern serves and may legitimately serve as the basis for the State's decision to introduce and
uphold such a system.

CONCURRING OPINION OF JUDGE GREVE
Introductory remarks

While | share the reasoning and the conclusions reached by the majority in this case, |
nonetheless find it important to focus in greater detail on some of the problems it raises.

The ideal situation, as | see it, would be for each and every adopted child to be able
invariably to get to know the identity of its parents and to learn the circumstances under which it
became eligible for adoption. It ought to be expected that every society will make proper efforts
to secure the translation of this ideal into reality in as many cases as possible. It should in this
context be expected that society will provide counselling for expectant mothers who contemplate
abandoning their unborn child, and will keep a minimum of records making it possible for the
mother to trace her child should she become willing to disclose her identity in the future. The
circumstances of real life are, however, not always sufficiently benign for ideal situations to exist
in all cases.

It is appreciated that a case like the present only materialises when - after all is said and
done - a woman refuses to forgo her anonymity {vis-a-vis} the unborn child. The refusal may
take two different forms: the woman may, against all good advice to the contrary, decline to
reveal her identity or she may insist that she will not give this information if it is up to a
commission (or anyone other than herself) to decide whether it is reasonable at a future point in
time for her still to withhold this vital information from her child. If the expectant mother can be
counselled to take a less rigid position, there would be no case like the one at hand.

In all likelihood there are not many cases of this kind in Europe today. Thus, in
contradistinction to the opinion expressed by the minority in their dissenting opinion, I think that
one will look in vain for information of relevance to the case in, for instance, abortion statistics
from States Parties to the Convention. Neither changes in the numbers of abortions nor the
limited references to the reasons that lead women to decide on an abortion are likely to be of any
assistance. All that is known in terms of figures is that there are a number, albeit small, of
clandestine births each year, with the children being abandoned. Such cases represent grave
personal tragedies.

The interests involved in the case

The present case, in common with every other case judged by the Court, entails a conflict
of competing interests. In casu there are conflicting interests between mother and child, and as
far as the child is concerned there are also different interests present at the prenatal stage and
after the child has been born safely.



Before elaborating on this, | find it appropriate to emphasise what | understand to be a
commitment by the Court to uphold and strengthen previous Court decisions regarding certain
basic principles of interest in the present case.

For one, the Court remains committed to respect, protect and promote equality between
children born within and without wedlock (see Marckx v. Belgium, judgment of 13 June 1979,
Series A No. 31). Most children born to women now withholding their identity are likely to have
been conceived out of wedlock, but that issue is not relevant to the decision made by the Court in
this case. The Court by its decision in this case makes no distinction between children, whatever
the marital status of its parents at birth: married to one another, married but not to one another,
not married or one married and one not married.

Secondly, the Court does not alter by its decision in this case its existing case-law
according to which a Contracting State may violate the Convention either by an act or an
omission (see, among other authorities, Airey v. Ireland, judgment of 9 October 1979, Series A
No. 32, p. 17, § 32, and Gaskin v. the United Kingdom, judgment of 7 July 1989 Series A No.
160, pp. 16 - 17, § 41, where "the substance of the [applicant's] complaint is not that the State
has acted but that it has failed to act").

Thirdly and finally, the Court does not change by its decision in the present case the case-
law it established in Gaskin concerning a positive obligation flowing from Article 8 of the
Convention where a fair balance of rights has to be sought. Gaskin concerned the applicant's
right to access to case records for the period during his childhood when, after his mother's death,
he had been taken into public care and boarded out with various foster parents. The United
Kingdom authorities made the consent of contributors to case records a precondition of
disclosure to the applicant. It was not a condition that consent could not be unreasonably
withheld. The Court found that such a system in principle was compatible with obligations under
Article 8, but only complied with the principle of proportionality if an independent authority
decided whether access was to be granted if contributors failed to answer or withheld consent.
As no such procedure was available to the applicant in Gaskin the Court found a violation of
Article 8.

In the present case the Court addresses a distinctly different and more complex issue than
the one handled by the Court in Gaskin. Here, the Court distinguishes between two relevant
stages: the first stage is represented by the prenatal period, delivery and the time immediately
after the child is born; the second stage is the time after the child has been born safely. At the
second stage the interests of both the child and its mother fall under Article 8 of the Convention.
At the prenatal stage, at the time of delivery and immediately afterwards both the mother and the
child/the unborn child have rights under Articles 2 and 3 of the Convention also. With reference
to the latter there is no need in this context to decide whether a child in utero is separately
protected under Article 2 of the Convention or through its mother, the old maxim "infans
conceptus pro nato habetur quoties de commodis ejus agitur" is respected either way. In Gaskin
the Court addressed only issues arising at the second stage when the child had already been born
safely. For this reason the judgment in Gaskin offers no guidance concerning the main issues in
the present case, namely the rights of both child and mother at the prenatal stage and an act or
omission by the State at that selfsame stage.

In the present case the French authorities' decision (whether it is considered an act or an
omission) was taken at the prenatal stage, but had repercussions after the applicant had been born
safely.

The act can be described as offering the mother an opportunity to give birth in conditions
that are as safe as possible with the benefit of medical assistance, even if she refuses to leave her
name and details of her whereabouts under a procedure that makes them open to future
disclosure without her consent and is adamant that she wants to abandon her baby. In my
opinion, this is a State decision that respects the rights of both mother and child before the birth,
when counselling to persuade the mother to leave a record of her whereabouts behind even if she
wants to let the child go for adoption has failed or where she has refused to come forward for



such counselling. It should go without saying that | do, of course, fully support and encourage
the provision by society of the best possible counselling services to pregnant women in distress
and of general information to women who may find themselves in such a situation. That,
however, does not alter the core of the problem, that is, the task of balancing competing interests
that the Court is called upon to perform in a case in which a woman refuses to forsake
anonymity. It makes no difference in this respect whether the issue of anonymity is left open to
be decided in the future by some specially qualified decision-making body. The point at issue is
that the pregnant woman remains adamant that she will not opt for safe labour if access to
medical assistance is linked inextricably to her having to renounce her anonymity.

The Court moreover, recognises that the right to life is superior to any other right - all other
rights are about giving quality to that very life. This brings the child's own two competing
interests into perspective as well. The primary interest of the child is to be born and born under
circumstances where its health is not unnecessarily put at risk by birth in circumstances in which
its mother tries to secure secrecy even when that means that she will be deprived of professional
assistance when in labour. The mother will also be at high risk when she gives birth
clandestinely if she faces the slightest complications. To preserve the mother's life and/or health
a "safe" abortion in a properly equipped hospital may seem a better option than a birth without
professional assistance. Whatever else may be said about abortion, it represents at minimum an
ethical problem, and no society should in the name of the promotion of human rights be forced to
leave a woman with abortion as the only apparent safe option. A clandestine abortion may put
the mother's health and even her life in jeopardy. At the prenatal stage the mother's and the
child's interests basically converge.

Medical assistance and law enforcement

Pregnancy is not an illness. In Europe today pregnhancy represents at most a physical
challenge to the woman and child, but labour often also entails a clear need for medical
assistance - and it is not predictable when there will be no such need. By and large women are
recommended - for reasons of medical safety - to give birth in hospitals with professional
medical assistance. It will be recalled that the medical profession is called upon to heal, to
alleviate suffering and to comfort the medically distressed, it is not a means to be used to ensure
compliance with conditions that sound counselling is unable to bring about. Even under the laws
of war a mortal enemy in urgent need of medical assistance is entitled to this, and the provision
of medical aid cannot by itself be construed as a human rights violation. Nor is there any other
situation in Europe today where the law recognises, not to say encourages, a situation in which
medical aid may be denied in order to force a person in need of it to comply with other needs or
rights of other people. It would indeed be a dramatic step backwards if pregnant women should
again be forced to accept a different enforcement practice. Basic medical assistance is, when
available, in itself a human right not to be revoked by society to achieve some unrelated other
social goal. The Court's case-law in several Turkish cases has made it plain that a denial of
medical assistance may entail State responsibility under Articles 2 and 3 of the Convention. A
pregnant woman denied unconditional medical aid - as far as medically irrelevant conditions are
concerned - could in my opinion potentially give rise to a violation of Articles 2 and 3 of the
Convention.

Conclusion

The ideal situation is and will remain that even a woman who is pregnant under difficult
circumstances - which characterises the situation at issue in the present and similar cases where
women today have opted for anonymity when giving birth - should be able to give birth under
circumstances that ensure her and her baby's safety and make it possible for the child to know the
mother's identity, even if it is immediately adopted by a new family. When, however, a woman



for whatever reason finds that this is not an option in her case - which it may be difficult for
anyone else fully to appreciate - human rights should nonetheless militate in favour of her being
able to give birth under circumstances that ensure her and her baby's safety, even if she insists on
remaining anonymous {vis-a-vis} the child. It would be plainly inhumane to invoke human
rights to force a woman in this situation to choose between abortion or a clandestine birth; the
latter always holds a potential of jeopardising the mother's and/or the child's health and, if worst
comes to worst, could be life threatening and/or result in the child being stillborn.

JOINT DISSENTING OPINION OF JUDGES WILDHABER,
SIR NICOLAS BRATZA, BONELLO, LOUCAIDES, CABRAL BARRETO,
TULKENS AND {PELLONPAA}

(Translation)

We disagree with the majority's opinion that there has been no violation of Article 8 of the
Convention and wish to explain our reasons for so doing.

1. In the instant case, without calling into question her relationship with her adoptive
parents, the applicant complained that she had been unable to obtain disclosure of identifying
information about her natural family and had thereby been prevented from finding out her
personal history. After dismissing the Government's preliminary objection on the ground that any
domestic remedy was bound to fail as a result of the statutory right to total confidentiality (see
paragraph 23 of the judgment), the Court proceeded to examine, firstly, whether Article 8 of the
Convention was applicable and, secondly, whether it had been complied with.

2. As regards the applicability of Article 8, the Court decided, firstly, that it was "necessary
to examine the case from the perspective of private life, not family life", since the applicant's
purpose was "not to call into question her relationship with her adoptive parents but to discover
the circumstances in which she [had been] born and abandoned, including the identity of her
natural parents and brothers" (see paragraph 28 of the judgment). While we regard the majority's
conception of family life by reference to filiation as being too narrow, we agree that the Court
did not need to examine whether there had been a breach of the applicant's right to respect for
her family life in the present case, as in any event the facts clearly disclosed an issue over her
right to respect for her private life.

3. As regards the issue of private life, which was, therefore, the only one to be found
applicable by the Court, we entirely agree with the majority's statement in accordance, inter alia,
with {Mikulic} v. Croatia (No. 53176/99, §§ 54 and 64, ECHR 2002-1): "Birth, and in particular
the circumstances in which a child is born, form part of a child's, and subsequently the adult's,
private life guaranteed by Article 8 of the Convention” (see paragraph 29 of the judgment, in
fine). As the Court has previously acknowledged, the right to respect for family life includes the
right to personal development and to self-fulfilment. Since the issue of access to information
about one's origins concerns the essence of a person's identity, it constitutes an essential feature
of private life protected by Article 8 of the Convention; as the Court recognised, that provision is
therefore applicable in the present case. Even for adopted children, being given access to
information about one's origins and thereby acquiring the ability to retrace one's personal history
Is a question of liberty and, therefore, human dignity that lies at the heart of the rights guaranteed
by the Convention.

4. As regards compliance with Article 8, this is a situation in which there are competing
rights or interests: on the one hand, the child's right to have access to information about its
origins and, on the other, the mother's right, for a series of reasons specific to her and concerning
her personal autonomy, to keep her identity as the child's mother secret. Other interests may also
come into play, such as the need to protect the health of mother and child during pregnancy and
at the birth, and the need to prevent abortion or infanticide.



5. In the instant case, while reiterating that Article 8 does not merely compel States to
abstain from arbitrary interference but that "in addition to this primarily negative undertaking,
there may be positive obligations inherent in an effective respect for private life" (see paragraph
40 of the judgment), the Court found that the applicant's complaint was not so much that the
State had interfered with her rights under the Convention, but that it had not complied with its
duty to act. In other words, "the substance of the [applicant's] complaint is not that the State has
acted but that it has failed to act" (see Airey v. Ireland, judgment of 9 October 1979, Series A
No. 32, p. 17, § 32). In these circumstances, the Court had to examine whether the State was in
breach of its positive obligation under Article 8 of the Convention when it turned down the
applicant's request for information about her natural mother's identity. Its task was not therefore
to verify whether the interference with the applicant's right to respect for her private life was
proportionate to the aim pursued but to examine whether the obligation imposed on the State was
unreasonable having regard to the individual right to be protected, even if there are similarities
between the principles applicable in both cases as regards the balance to be struck between the
rights of the individual and of the community (see Keegan v. Ireland, judgment of 26 May 1994,
Series A No. 290, p. 19, § 49, and Kroon and Others v. the Netherlands, judgment of 27 October
1994, Series A No. 297-C, p. 56, § 31).

6. In order to decide that issue, the Court must examine whether a fair balance has been
struck between the competing interests. It is not, therefore, a question of determining which
interest must, in a given case, take absolute precedence over others. In more concrete terms, the
Court is not required to examine whether the applicant should, by virtue of her rights under
Article 8, have been given access to the information regarding her origins, whatever the
consequences and regardless of the importance of the competing interests or, conversely,
whether a refusal of the applicant's request for the information in question was justified for the
protection of the rights of the mother (or, for instance, for the protection of the rights of others or
in the interests of public health). It must perform a "balancing of interests” test and examine
whether in the present case the French system struck a reasonable balance between the
competing rights and interests.

7. That is the nub of the problem. As a result of the domestic law and practice, no
balancing of interests was possible in the instant case, either in practice or in law. In practice,
French law accepted that the mother's decision constituted an absolute defence to any requests
for information by the applicant, irrespective of the reasons for or legitimacy of that decision. In
all circumstances, the mother's refusal is definitively binding on the child, who has no legal
means at its disposal to challenge the mother's unilateral decision. The mother thus has a
discretionary right to bring a suffering child into the world and to condemn it to lifelong
ignorance. This, therefore, is not a multilateral system that ensures any balance between the
competing rights. The effect of the mother's absolute "right of veto™ is that the rights of the child,
which are recognised in the general scheme of the Convention (see Johansen v. Norway,
judgment of 7 August 1996, Reports of Judgments and Decisions 1996-111, and Kutzner v.
Germany, No. 46544/99, ECHR 2002-1), are entirely neglected and forgotten. In addition, the
mother may also by the same means paralyse the rights of third parties, in particular those of the
natural father or the brothers and sisters, who may also find themselves deprived of the rights
guaranteed by Article 8 of the Convention. In view of these considerations, we cannot be
satisfied by the majority's concession that "the applicant was given access to non-identifying
information about her mother and natural family that enabled her to trace some of her roots while
ensuring the protection of third-party interests"” (see paragraph 48 of the judgment).

8. At various points, the Court seems to regard the fact that the applicant is an adopted
child as decisive (see paragraphs 43, 44 and 49 of the judgment), thereby implying that in the
circumstances her search for her natural mother - who had abandoned her at birth - was
superfluous and even unhelpful. We do not share that view. It has been shown that adopted
children often consider it their duty to trace their original parents. Even if it has been adopted, a
child who is unable to gain access to any type of information about its family origins is made to



endure a form of suffering, and that suffering may leave scars. As to the need to protect the
adoptive parents, a factor also relied on by the majority, there is nothing in the case file to
suggest that they were opposed to the applicant's actions.

9. As regards the general interest, the Court relied, inter alia, on the need to avoid illegal
abortions (see paragraph 45 of the judgment). However, it should be noted that at present there is
no reliable data to support the notion that there would be a risk of an increase in abortions, or
even of cases of infanticide, if the system of anonymous births was abolished. In addition, that
risk has to be assessed in the light of the situation obtaining in countries which do not operate a
system of anonymous births. It has not been established, in particular by statistical data, that
there has been a rise in the number of abortions or cases of infanticide in the majority of the
countries in the Council of Europe that do not have legislation similar to that existing in France.
In many countries, and indeed in France, the development of contraception and family planning
has played a significant role in raising awareness among prospective parents. As to the "right to
respect for life, a higher-ranking value guaranteed by the Convention” relied on by the majority,
which they say is "thus one of the aims pursued by the French system” (see paragraph 45, in
fine), we cannot accept the proposition implicit therein, namely that within all the countries in
the Council of Europe the French system is the only one that ensures respect for the right to life
as guaranteed by Article 2 of the Convention.

10. Lastly, like the Government, the majority advanced the argument that the State enjoyed
a margin of appreciation in the choice of the means calculated to secure compliance with Article
8 in the sphere of relations between individuals and that that margin was greater in the instant
case in view of the diversity of practice to be found among the legal systems and traditions and
the fact that parents were resorting to indirect means of abandoning their children (see
paragraphs 46 and 47 of the judgment).

11. Turning, firstly, to the margin of appreciation itself, its extent may depend not only on
the right or rights concerned but also, as regards each right, on the very nature of the interest
concerned. Thus, certain aspects of the right to private life are peripheral to that right, whereas
others form part of its inner core. We are firmly of the opinion that the right to an identity, which
is an essential condition of the right to autonomy (see Pretty v. the United Kingdom, No.
2346/02, § 61, ECHR 2002-111) and development (see Bensaid v. the United Kingdom, No.
44599/98, § 47, ECHR 2001-1), is within the inner core of the right to respect for one's private
life. Accordingly, the fairest scrutiny was called for when weighing up the competing interests.

12. Secondly, in our view, the suggestion that the States had to be afforded a margin of
appreciation owing to the absence of a common denominator between their domestic laws
simply does not tally with the extracts of comparative law on which the Court itself relies. Thus,
as the Court notes: "It is relatively rare for mothers to be entitled to give birth anonymously
under European domestic legislation™ (see paragraph 19 of the judgment). Further, it observes
that the current trend in certain countries is towards the acceptance "if not of a right to give birth
anonymously, then at least of a right to give birth "discreetly”. Those are two entirely different
situations.

13. In fact, no other legislative system is so weighted in favour of the protection of
maternal anonymity - a birth in secret followed by the abandonment of the child in secret - as
that formalised and institutionalised in France by the Civil Code and the Family and Social
Welfare Code. As the Government acknowledged (see paragraph 37 of the judgment), only two
countries, Italy (Article 73 of the Civil Code) and Luxembourg (Article 57 of the Civil Code) do
not make it mandatory for the mother's name to be entered on the birth certificate. In such cases,
confidentiality therefore only attaches to the identification appearing on the birth certificate and
does not prevent the maternal filiation between the natural mother and the child from being
established at a later date. In addition, in Italy the law of 1983 on adoption guarantees
confidentiality as regards the child's origins unless the judicial authorities grant express
authorisation for disclosure. In Spain section 47 of the Law on civil status, which allowed
mothers to have the words "mother unknown" entered in the register of births, deaths and



marriages, was declared unconstitutional by the Supreme Court in a judgment of 21 September
1999.

14. In contrast, certain countries expressly recognise the right "to know". Thus, in Germany
the right for everyone to know their origins was established as a fundamental right of the
personality, based on the general right to dignity and free development, by the Federal
Constitutional Court in a judgment of 31 January 1989. The practice of providing "baby boxes™"
(Babyklappe), to which the Court refers in its judgment (see paragraph 19), which attracted
widespread media attention, nonetheless remains a marginal phenomenon and the proposal to
legalise them has attracted sharp criticism. In Switzerland, the right for everyone to know their
origins has been recognised under the Federal Constitution since 1992 as a right of the
personality and, in the event of adoption, Article 138 of the Ordinance on civil status provides
that persons with an interest in obtaining information entered on the original birth certificate
must obtain authorisation from the cantonal supervisory authority. The same rule applies in the
Netherlands, where the Supreme Court, in its Valkenhorst judgment of 15 April 1994,
recognised the child's general right to its personality, including the right to know the identity of
its natural parents, and opened the door in this sphere to the process of weighing up the various
rights and interests at stake.

15. Lastly, the majority argue that there is a lack of consensus, but fail to refer to the
various international instruments that play a decisive role in achieving a consensus and which
seek to ensure a balance between competing rights in individual cases. Thus, the United Nations
Convention on the Rights of the Child of 20 November 1989 provides that a child has from birth
"as far as possible, the right to know his or her parents" (Article 7). Likewise, the Hague
Convention of 29 May 1993 on Protection of Children and Cooperation in respect of
Intercountry Adoption, which has been ratified by France, provides that the competent
authorities of a Contracting State shall ensure that information held by them concerning a child's
origins, in particular information concerning the identity of his or her parents, as well as the
child's medical history, shall be preserved. The competent authorities are also required to ensure
that the child or his or her representative has access to such information, under appropriate
guidance, in so far as is permitted by the law of that State (Article 30). In Recommendation 1443
(2000) of 26 January 2000 ("International adoption: respecting children's rights") the
Parliamentary Assembly of the Council of Europe invited the States to "ensure the right of
adopted children to learn of their origins at the latest on their majority and to eliminate from
national legislation any clauses to the contrary".

16. In these circumstances, by relying on the alleged diversity of practice among the legal
systems and traditions (and even going so far as to take into account parliamentary bills that are
no more than mere proposals) as justification for the margin of appreciation and for declaring the
mother's absolute right to keep her identity secret compatible with the Convention, the majority
have stood the argument concerning the European consensus on its head and rendered it
meaningless. Instead of permitting the rights guaranteed by the Convention to evolve, taking
accepted practice in the vast majority of countries as the starting-point, a consensual
interpretation by reference to the virtually isolated practice of one country (see paragraph 47 of
the judgment) is used to justify a restriction on those rights.

17. With regard to striking a fair balance between the competing interests, we consider the
approach adopted by the Court in Gaskin v. the United Kingdom (judgment of 7 July 1989,
Series A No. 160, p. 20, § 49), which it followed in M.G. v. the United Kingdom (No. 39393/98,
24 September 2002) to be relevant.

"In the Court's opinion, persons in the situation of the applicant have a vital interest,
protected by the Convention, in receiving the information necessary to know and to understand
their childhood and early development. On the other hand, it must be borne in mind that
confidentiality of public records is of importance for receiving objective and reliable
information, and that such confidentiality can also be necessary for the protection of third
persons. Under the latter aspect, a system like the British one, which makes access to records



dependent on the consent of the contributor, can in principle be considered to be compatible with
the obligations under Article 8, taking into account the State's margin of appreciation. The Court
considers, however, that under such a system the interests of the individual seeking access to
records relating to his private and family life must be secured when a contributor to the records
either is not available or improperly refuses consent. Such a system is only in conformity with
the principle of proportionality if it provides that an independent authority finally decides
whether access has to be granted in cases where a contributor fails to answer or withholds
consent.”

18. If the system of anonymous births is to be retained, an independent authority of that
type should have the power to decide, on the basis of all the factual and legal aspects of the case
and following adversarial argument, whether or not to grant access to the information; such
access may in appropriate cases be made conditional, or subject to compliance with a set
procedure. In the present situation, in the absence of any machinery enabling the applicant's right
to find out her origins to be balanced against competing rights and interests, blind preference was
inevitably given to the sole interests of the mother. The applicant's request for information was
totally and definitively refused, without any balancing of the competing interests or prospect of a
remedy.

19. The majority of the Court seek to distinguish Gaskin, as well as {Mikulic}, on the
grounds that the issue of "access to information about one's origins and the identity of one's
natural parents™ is not of the same nature as that of access to "a case record concerning a child in
care" (Gaskin) or to "evidence of alleged paternity” {(Mikulic)} (see paragraph 43 of the
judgment). We do not find the distinction drawn by the majority between the three cases to be
convincing; still less do we consider it to be a distinction which justifies the Court in arriving at a
different result in the present case. In particular, to assert that the issue in Gaskin concerned only
access to information in care records is in our view seriously to understate what was there at
stake, the Court accepting in its judgment that the case file “"contained information concerning
highly personal aspects of the applicant's childhood, development and history”, which "could
constitute his principal source of information about his past and formative years" (Gaskin, cited
above, p. 15, § 36). Moreover, even if the situation in the present case may be regarded as
distinct from that in the earlier cases, the interests of the present applicant in discovering her
origins appear to us to be at least as strong, and arguably stronger, than those previously
considered by the Court and to require to be given correspondingly strong weight in any fair
balance of the competing interests.

20. Law No. 2002-93 of 22 January 2002 on access by adopted persons and people in State
care to information about their origins, which provides, inter alia, for a National Council for
Access to Information about Personal Origins to be set up, clearly recognises the need for the
balance between the competing interests to be restored. Although it does not call into question
the right to give birth in secret, it does represent a step forward on the issue of access to
information about one's origins. As the Court noted in its judgment, that statute, which is of
immediate application, may now enable the applicant to request disclosure of her mother's
identity, provided - and we consider this point to be capital - her mother's consent is forthcoming
(see paragraph 49 of the judgment). It will be noted, firstly, that the mother is merely invited to
supply identifying information and is under no obligation to do so (Article L. 222-6 of the Social
Action and Families Code, introduced by section 2 of the law of 22 January 2002); secondly, she
may at all times refuse to allow her identity to be disclosed, even after her death (Article L. 147-
6 of the Social Action and Families Code, introduced by section 1 of the law of 22 January
2002). The new legislation does not vest the National Council it sets up (or any other
independent authority) with any power to take a final decision ordering disclosure in the light of
the competing interests in the event that the mother continues to withhold her consent, thereby
definitively depriving the child of its right to establish the identity of its natural family. The
initial imbalance is perpetuated, as the right to access to information about one's personal origins
ultimately remains within the mother's sole discretion. Furthermore, although they note that the



new legislation was passed four years after the application was lodged with the Commission (see
paragraph 23 of the judgment) and that the applicant is now 38 years old, the majority fail to take
into account the situation that existed before the enactment of the law of 22 January 2002 and the
applicant's inability to make any request whatsoever prior thereto (see, mutatis mutandis, M.G. v.
the United Kingdom, cited above, § 31).

21. Unlike the majority, we therefore consider that in the instant case the French legislation
has not struck a fair balance between the interests concerned (see paragraph 49, in fine) and that
there has been a violation of Article 8 of the Convention. Accordingly, we find that no separate
issue arises under Article 14 of the Convention taken in conjunction with Article 8.




